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In the Court of Appeals of the District of Columbia. 


No. 2675. 

Golden & Co. et al., Appellants, 

vs. 

Lucas P. Loving, &c., 
and 

No. 2676. 

Lucas P. Loving, &c., Appellant, 

vs. 

Golden & Co. et al. 


a Supreme Court of the District of Columbia. 

% 

No. 28662. Equity. 

Lucas P. Loving, as Trustee for Clarendon Smith, Bankrupt, 

Plaintiff, 

vs. 

Gooden & Company, a Corporation, and Earnest H. Daniel, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 
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Bill for Reconveyance. 

Filed July 9, 1909. 

In *. Court D S .< Holding » 

No. 28662. Equity. 

p. u»» B,okr ” p ‘' 

Golden . Omeonv, . OgA*- *— ” D ““' 

To the Honorable the Supreme Court of the District of Columbia, 
Your^mpHhwut,^Lucas P. Loving, respectfully represents: 

L 

That he is a citizen of theUnited ^^^J^aUndon 
District of Columbia and bnn^ •- g Court 0 f the Dis- 

S h 0 i Ch’alC 1 *» the purpose here - 

inafter mentioned. ^ 

That the defendant Golden & 9°‘."P®jl^ n lS 0 f th^Hidted States 
idtSen. SX oltriei of Colombia and .aid defendant, am 
sued in their own rights. 

III. 

That heretofore, to nit, on the - dw of ^tnber, 
don Smith, who was then ®rigag ^ gupreme Qo ur t of the 
was adjudged a vo un ry bankruptcy Court, upon his 

District of Lolumoia llul ^ nnmhpred 573 on the bank- 

2 own petition smd cause b^ at the first mee ting of the 

ruptcy docket of -aid > office of William M. 

creditors of the said an > w hich the said cause had been 
Hallam, referee in b ? nk ™P^’ w 19 q 8 yoU r complainant was 

sgsa wt 1 - * in “ 

fied y as such by giving bond required by the referee. 

IV. 

That heretofore, to wit ° n !^ t ^ h 0 ^ner°of certmnreal’ estatTin 

snrof 8 ” 1 ^™ cotan,b “' “ **• lot 86 iD 
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square 363, improved by dwelling Number 912 S Street, North¬ 
west, subject to a deed of trust securing the payment of $3,000, the 
same being recorded in book 3164 at folio 37* of the land records 
of said city and District; that at said time his equitable interest in 
said property was worth about $8,000; that on said date, by his 
certain deed, said Clarendon Smith, bankrupt, conveyed said lot in 
fee, subject to the trust thereon aforesaid, to the defendant Earnest 
H. Daniel, a duly certified copy of said deed, duly recorded among 
the land records of the District of Columbia on the 9th day of June, 
1908, in Liber 3164, at folio 37 et seq., is filed herewith, marked 
“Exhibit A’’, and prayed to be considered as a part hereof. 

V. 

Your complainant, upon information and belief charges, that at 
the time of the conveyance of said real estate to the defendant Ear¬ 
nest H. Daniel as aforesaid, the said Clarendon Smith, bankrupt, 
was indebted to the defendant Golden & Company, in the sum of 
$7,567.80; that the pretended consideration paid by the defendant 
Daniel to the said Clarendon Smith, for said property, was 

3 the sum of $8,000; that the day following the receipt of said ' 
sum, to wit, on the 10th day of June, 1908, said Clarendon 

Smith turned over to said Golden & Company the same money re¬ 
ceived from said Daniel, less certain expenses and deductions agreed 
upon between them, to wit, the sum of $7,567.80 in payment and 
satisfaction of the antecedent debt due by the said bankrupt to said 
Golden & Company as aforesaid, that no consideration was in fact 
paid by said Golden & Company for said property but the intent 
and effect of the transaction was to pay said debt due said Companv 
by and with said property; that in making said purchase and tak¬ 
ing title to said property, the said Earnest H. Daniel was acting as 
the agent of and for and on behalf of the defendant Golden <fc 
Company, creditors of said bankrupt as aforesaid; that although 
the title of record to said property stands in the name of the de¬ 
fendant Daniel, in fee, that in fact he holds the same in trust for 
the defendant Golden & Company; that at the time of said pre¬ 
tended sale the said Clarendon Smith, bankrupt, was insolvent and 
unable to meet the demands of his creditors, which fact both de¬ 
fendants then and there well knew; that the transaction was a 
scheme concocted between the defendants and said bankrupt to 
turn the said real estate over to the defendant Golden & Company 
in satisfaction of the debt then due by the said bankrupt to them, 
and thereby and in that manner give said Golden & Company a 
preference to the extent of the value of said property over his other 
creditors; that the money paid by the defendant Daniel for said 
property was furnished by the defendant Golden & Companv and 
was their money; and the money paid by the bankrupt to Golden 
& Company as aforesaid was the same money furnished by Golden 
& Company to Daniel and paid by Daniel to him for said prop¬ 
erty; that the price fixed for the pretended sale was the 

4 amount due by the bankrupt to Golden & Company plus 
the necessary expenses, and the amount paid by the bank- 
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„ p , „ Gold,. * Company ~ *« •»«»» ” h '” 

Daniel less such expenses. 

VI. 

Your complainant further charges that saidthe said 
tended to be* and was in fact and ‘^^upt, and was made 
Golden & Company, creditor , v fi i; n£r bv said debtor of his peti 
^thfn four months previous to.the ^ a m ere scheme and 

tion to be adjudicated a banhnup., « bankruptcy law, for- 

devise adopted to evade the P rov . ls * m > 

STng a debtor to prefer a creator. I 

VII. I 

Your complainant * that ^aforeTai^was “**."*$ I 

S JUSST*. £335 t 1 

?he Court should be of the opinion that for any the paym ent 

ion should not be so adjudgedjhen ^ ^ ci msta nces 

vni. 

Your complainant i. *W “ 

Earnest H. Daniel being so £ Smith) to recover 

as* trustee in b^^P^^he^d Earnest H. Daniel, and admin- 
b ack the^aid gTme with the other assets of the estate. 

5 Wherefore your complainian P > out 0 f and under 

First. That «J n p°n4 Ktd”o the said Golden & Com- 
the seal of this Honorable Co h vour complainant prays 

pany and thet said Ea™** ^ e So wmmaiding them to. appear 
may be made defe " dan 'f .^ encie g 0 f this bill of complaint, the | 

herein and answer the 8 exnresslv waived. . 

answer under oath however being - P ‘ rty mentioned in para- 
a 'c MO nd That the conveyance of the prope y & Earnes t 

grapi>°4 of .hi, bill by M K«rnf» «; 

H Daniel may be decreed t nroDertv to vour complainant. 

mniel be required to reeonvey said property i ^ ^ ^ a3ked 

Third. But as alternatethe* Court Should be of the opinion that 

your compliant the sum 

y $ d 7 567 sTp^emby the ^bankrupt, on the 10th day of 

further relief as the nature of 
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the circumstances of the case require and to this Honorable Court 
shall seem proper. 

LUCAS P. LOVING, Trustee. 

BRANDENBURG & BRANDENBURG, 

TUCKER & KENYON, 

Sol’8 for ComrpVt. 

District of Columbia, ss: 

Lucas P. Loving upon oath deposes and says that he has read 
the foregoing bill of complaint by him subscribed and knows the 
contents thereof; that the facts therein stated upon his per- 
6 sonal knowledge are true and those stated upon information 
and belief he believes to be true. 

L. P. LOVING. 

Subscribed and sworn to before me this 9th day of July, A. D., 
1909. 

[seal.] JOSIE A. GORMAN, 

Notary Public, D. C. 


Plaintiff's Exhibit “A.” 

Liber 3164, Folio 37. 

Recorded June 9, 1908, at 2:41 p. m. 

Clarendon Smith et ux. 
to 

Ernest H. Daniel. 

Deed. 

This deed, Made this Eighth day of June in the year one thou¬ 
sand nine hundred and eight, by and between Clarendon Smith 
and Ann Selina Smith, his wife, of the City of Washington, District 
of Columbia, parties of the First part, and Ernest H. Daniel, of the 
City of Washington, District of Columbia, party of the second part: 
Witnesseth, That in consideration of One hundred Dollars, the 
parties of the first part do grant unto the party of the second part, 
in fee simple, all that piece or parcel of land in the City of Wash¬ 
ington, District of Columbia, described as follows, to wit: Sub-Lot 
numbered Eighty-five (85) in Square numbered Three hundred 
and sixty three (363) being premises known as No. 912 S Street, 
Northwest, subject to an incumbrance thereon of (3,000) three 
thousand dollars, together with the improvements, rights, privi¬ 
leges, and appurtenances to the same belonging or in anywise ap¬ 
pertaining. And the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed: and that they 
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£ "fthe dt and d 

written. CLARENDON SMITH. [seal.] 

ANN SELINA SMITH, [seal.] 

In presence of— 

WM. W. MILLAN. 

7 District of Columbia, To wit. 

1, William W. ««-; r »g ( gS: |”U°L.d Ann S%a 

WSt 

dav of June 1908, and hereto annexed, p . inn Mina Smith 
me in said District the said Olarendon SmiJh amto who execute d the 

being personally well hn°«n me to ), e their act and deed, 

said Deed, and aclcnowledged & ^ ^ gth day of June 1908. 

Given under my hand and Nota ^£ L1AM w . MILLAN, 

[notarial seal.J Notary Public, D. C. 

Office of the Recorder of Deeds, 

U District of Columbia. 

.Lot the foregoing is a true and verified copy 
This is to certify that the | 164 folio 37 , et seq., one of 

hereuntcfset my hand and affixed 

thJ VafoTthis office this 9th day of June.^D. 1®°®^ 

[seal.] Deputy Recorder of Deeds, D. G. 

Separate Answer of Golden & Co. 

Filed September 22, 1909. ^ 

The defendant, Golden 4to Ihe 

8 “ ta “ S3“»»»»«>»" ■“ “ ” ”*““ l 

to make answer unto, parties to the bill and the 

capacities ilf Seh^^tX ^ “ *■ 

^rsSfsnSffl: s-* ™ ^t^iSS 

in September 1908, and that t e c ^ m ^ le (i in [he third paragraph 
auahned trustee in bankruptcy, ais J? about the 8th day of June, 
hereof, and it further admi , ’. the owner thereof, subject to 
1908, the said Clarendon mi J d conve yed lot 85, in Square 

afsssr & sreiuu, w*. a 

Daniel, as aileged. 
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5—8. It admits that, at the time of the said conveyance, the said 
Clarendon Smith was indebted to this defendant in the sum of 
$7,567.80, which amount was paid to them by the said Clarendon 
Smith out of the purchase money paid to him for the said lot by the 
said Daniel, as alleged; but it denies that the intent of the said 
transaction was to pay the indebtedness of the said Smith to this 
defendant out of the said property, or that it knew, had reasonable 
cause to believe, or did believe, that the said Clarendon Smith was 
then insolvent, or unable to meet the demands of his creditors, or 
that the said transaction was a scheme concocted between this de¬ 
fendant and the said bankrupt, or of which this defendant then or 
now had any cognizance, to turn the said real estate over to it in 
satisfaction of the debt due to it by the said Smith, or to give to it 
a preference over other creditors, or that the price fixed for the said 
property was the amount of the said indebtedness, plus the neces¬ 
sary expenses, or, to the best of its knowledge and belief, that the 
amount paid to it in connection with the said sale was the 

9 amount received by the said Smith from the said Daniel 
less the expenses of the transaction, as alleged. 

Further answering the fifth paragraph of the bill, this defendant 
says the said Clarendon Smith was, and for many years prior thereto 
had been, a customer of this defendant, which is" a wholesale com¬ 
mission merchant and dealer in butter, eggs, fresh meats and other 
products of similar character, the said Smith being a retail dealer in 
butter and eggs, and, also, a retail dealer in feed; that in the spring 
or early summer of 1908, the said Smith informed this defendant 
that he had contracted to sell his feed business to one C. M. Bird, 
who had agreed to purchase at invoice price, and that, if he could 
sell his said above described real estate for what it cost him, the 
proceeds would be sufficient for the payment of all his debts, includ¬ 
ing his indebtedness to this defendant, and would leave him a sur¬ 
plus capital of $4,000.00 with which to continue his butter and egg 
business, which business he desired still to carry on, and that, upon 
this representation, which it neither had any reason to discredit or 
did in fact doubt in any particular, and in view of the long period 
of years during which the said Smith had been a profitable cus¬ 
tomer, and of the probability of his continuing so, this defendant 
consented to make the said purchase; but, being a corporation char¬ 
tered in the District of Columbia, under the corporation laws of 
which District, it was advised that its purchase of real estate might * 
cause some technical question, so it caused the conveyance of the 
said property to be made to the defendant Ernest H. Daniel, who is 
a stockholder of the defendant corporation, to whom it furnished 
the money necessary to make the said purchase, namelv, $8,000.00, 
and subsequently received from the said Smith payment of 

10 his said indebtedness to it. The agency of the said Daniel 
in the said transaction, the fact that the property was con¬ 
veyed to the said Daniel, and paid for by his agency, without the 
ostensible appearance in the matter of this defendant, was for the 
sole purpose of avoiding what it understood might be a complica¬ 
tion affecting the title to the property, under the corporation laws 
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of the District of 

aur£u^ 

denies that the said transaction was intenoe ^ intent and 

either in fact or in law, a P iefe , especially that it was a scheme 

•bsjs ysr#^ -• or “ *• t 

“sfhUra “»s. ,tai “ mw ta 

»i't «■ r»»n.bl. ccf. W|L[jEN t CO. 

By ®°- p - SA S,„. 


J J. DARLINGTON, 

W ‘ Golden & Co. 

Affidavit. 

I do solemnly swear that I a “ ^^^VegSgWlfby me 
nanv a corporation, and that I have reaa ^ f he facts therein 

Scribed and^know the contents^ ^ ^ informatlon and 

Shef I beheve to be true. G EO. P. SACKS. 

u . Subscribed and Sworn to before me this 21st day of Sep- 

tember, A. D. 1909. JOSIE A. GORMAN, 

[seal.] Notary Public , u. v. 

Answer of Ernest H. Daniel 
Filed September 22, 1909. ^ # 

Thu'd.<»a»t,... »d 

» S fSmtol, i. 1* ““ ml ° r ““ 

« rs ts£s& xsu- »< «“ “ a 

two of the bill of.complaint. the allegations cantjunedin 

^greph thre n e e of Ve bin of complaint and requires strict proof 

JgESJSSk «*. w> ** J °”’ 1908 0 ““ i 
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meSneT® d T* bed t ” b i«$ to th « incumbrance therein 

mentioned. This defendant admits the allegations of said nara- 

f a P h ,°f M1 ? bl11 °, f complaint alleging conveyancing of the P said 
described real estate by said Clarendon Smith to this defendant 

anf silf S th e at ln hp P h raSraP t fiVe i°^ the biil , of complaint, this defend- 
be bas f no knowledge to what extent said Clarendon 
Smith at the time of said conveyancing to this defendant or at 

12 ?wtw er tlme ’- WaS 1 ? debted t0 sm * 1 Golden and Company. 
tWp h „ s “ d Paragraph this defendant says that 

., e ^ e was n? pretended” consideration paid by him as in 
said bill of complaint alleged, but that the defendant'Golden and 
Com p any, requested him as its agent in real estate matters to procure 
the said hereinbefore described real estate and premises by pavine 
the sum of eight thousand dollars ($8,000.) for the Eauitv the™f 8 
and to hold the property for the use and benefit oFsaTfcolden^nd 
Company until said Golden and Company desired him to make 
conveyance of said property; that this defendant gave his check for 
the sum of eight thousand dollars ($8,000.), and took title to said 
property but held same, and is still holding same for the sole 
and benefit of said Golden and Company; that said Golden and 
Com P any thereupon reimbursed this defendant by paving him the 
su *£ ®*P ended ln the purchasing of said property 

the SoMheT^n 8 / hiS P ara f apl ?- ,his defendant says that at 
pftill th tr ansfer of said real estate, he had no knowledge 
of the insohency of said Clarendon Smith and no reason to know 

- b*X r .TSi>. 5 ,t h "' , 1 * !r~ 

ns defendnnt denies that it was a scheme “concocted” between him 

«, bj with any one 
alleged. 8 d ° and ° Mn P a, V preference as in said bill 

6 . Answering paragraph six of the bill of complaint, this defend- 
ant says that he has no knowledge of the truth of thp allon-of 
contained therein; and so far as ife is concerned‘he ^Sv and 
all knowledge of any scheme to evade the provisions if the 
13 ba ” k ™P‘ law a* m said paragraph alleged. 6 

of complaint 

of th. ,, ,h, allegations conEJlb 

that the only connection or knowledge he has concerning thp tnui 
•conn, „ that almady «, th f ,. reg , in ” n “™^j£* 0 f*£ 

his A coste n ° W haVing fU " y answered > he P r ays to be dismissed with 


WALTER C. BALDERSTON, 

Solicitor for Defendant. 


ERNEST H. DANIEL. 


2—2676a 
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Replication. 

Filed October 16, 1909. ^ 

Tb , 

Order Boldin, Convent, . »*• 

Filed December 23, 1913. ^ 

This cause coming on to be ^r^the^ttorneys'for 1 ^ respective 
Jny and having been this 23rd 

parties and duly considered it * > his cause be, and the 

dav of December A. D. V .fJ Auditor of the Court to ascertain 
same hereby is, referred to the “numbered five in square num- 
and report ihe fair net income o 1 particularly described 

bered 363 of the City of Mmg ^ ^ ^ since the 8th day 
in the deed filed i* 1 , lirvnn ty» e coming in and rati 

14 of June 1908, to be followed, requiring the defend- 

fication of the said rep rea [ estate to the plaintiff 

ant Ernest H. Daniel to ° 0 ^ ntv dee d and requiring defend- 

bv a good and sutficien sp a i n tiff for the net income from the 

^perty^omlhe sSd 8th day of June 1908, pursuant to the opin- 
Fon'of the Court filed in thls “ E ^ DELL P . STAFFORD, Justice. 

Report of Auditor. 

Filed February 9, 1914. 

^ * * * 

This cause was referred to 

t £ f 

have been recewed ’ if ^ two , 

“tf JlS 6 offer^ Wore ^^3 ! 

Intmn^'as^wha'twas^rtually received in net rents, submitting j 

accounts of the same J^^timony that the property in this 
It is undisputed from rx r the conveyance in 1908 in 

neighborhood Viegan to e erior t he houses by colored people, 

question, by reason of the occupai „ 
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The testimony of defendant Smith is that at the time of the con¬ 
veyance one house was occupied by a colored person, whereas at the 
time he testified in 1913 all but two of the houses were so 

15 occupied (Defendants’ testimony 91). Owen and Weschler, 
testifying for plaintiff, fixed the value of the property in 

1908 at $7,500.00 to $7,750.00, and $6,500.00, respectively, while 
Owen fixed the value in 1913 at $6,500.00 to $6,750.00 (Plaintiff’s 
testimony 120-1, 128-30). Sargent and Sullivan, testifying for 
defendants, fixed the value in 1908 at $10,500 to $11,000.00, and 
$11,000.00 respectively, and Sargent fixed its value in 1913 at 
$6,000.00 to $6,500.00 (Defendants’ testimony 2-3, 10). Sullivan 
fixed the rental value in 1913 at $40 to $50, and Sargent fixed it at 
$45 to $50; while they both fixed it at $65 in 1908. The prop¬ 
erty has been continuously rented to and occupied by the defendant 
Smith, first at $50 per month, afterwards reduced to $40 on April 
15, 1912, and to $35 in May 1913. Daniel testifies he always had 
charge of the property, gave close attention to it and fixed those 
rentals as the best obtainable at the time. He details his reasons 
in his testimony before the Auditor; and his testimony is worthy of 
special consideration on the point of continued occupancy by this 
white tenant in a colored neighborhood, particularly in view of the 
fact that the size and character of the house would appear to put 
it beyond the reach of the ordinary colored tenant. Making due 
allowance for the continued occupancy, and assuming that reduc¬ 
tions in rent were fairly and honestly made at times when the con¬ 
ditions justified reductions I think substantial justice will be done 
by charging the defendants not with the full difference in rental 
value as established by the testimony as to rental value in 1908, 
that is $15 per month, but tw T o thirds thereof or $10 per month, in 
addition to the net rents actually received, fixing the rentals at $60, 
$50 and $45 for the periods for which $50, $40 and $35 were col¬ 
lected respectively. 

16 I state the account in accordance with this conclusion, in 
the Schedule hereto annexed; showing the fair net income 

from June 8, 1908 to January 1, 1914 to be $1,547.39. To this 
should be added any collections of rent, plus $10 per month, and 
less any proper disbursements, from Jan. 1, 1914. 

Objection is made to the allowance to Daniel of his commissions 
for collecting, but I do not think it well taken. This is a usual 
and proper charge and would undoubtedly have been paid to some 
agent if not Daniel. 

LOUIS A. DENT, Auditor. 

January 30, 1914. 
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_ . , hown bv statements of Willige, Gibbs and ^ 

Ne l 3 mb™«* H. Daniel, agents.. • • • 65 . 00 




Balance down .*, 

Plus disallowances of Water ren 
Penalty on taxes. 


$ 24.19 

7.70 


$778.08 


31.89 

70.00 


m *10 00 ,.er .nonth from June 8, 1908, to Jan. 667 . 4 2 

1.914, 5 years, 6 mos. ana 


Total 


Auditor’s fee and testimony 


$1,547.39 

LOUIS A. DENT, Auditor. 


$50.00. 


Final Decree. 

17 

Filed February 27,1914. ^ # 

This cause coming on to be^^in^led^n the^tWay of Feb- 
mony and the Auditor s Report exce ptions have been taken to 
* 1914, and it appearing that no «**p thig 27th day of 

Sf&d E.po« of S '.pinion ***- * M “ 

February, WVj” ,„d decreed “ [ ""?™ ^ confirmed. 

&& SK aasass ft 

“ ii P,0P " tS e ”‘'" S “ 

Massac eases 

Of $1,547.39, found by the said a 
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value of said property to January 1, 1914, and the further sum of 
$80.00 as the rental of the said real estate from the said first day of 
January, A. D. 1914, to the date of this decree and average interest 
thereon for a period of two years and nine months, amounting to 
$254.76, together with the costs of this suit, including the Auditor’s 
fee of $50, and that the plaintiff have execution therefor as at law. 

By the Court: 

-, Justice. 

From the foregoing decree the defendants Golden and Company 
and Ernest H. Daniel note in open Court an appeal to the Court of 
Appeals, and pray the Court to fix the amount of the appeal bond, 
which is hereby fixed at $100 if a cost bond only is given, and at 
$3,000 to operate as a supersedeas if a supersedeas bond be given. 

WENDELL P. STAFFORD, Justice. 

And the plaintiff notes an appeal to said Court of Appeals from 
so much of said decree as refuses to allow plaintiff to recover the 
amount of money paid by Clarendon Smith to defendant Golden & 
Company in lieu of the real estate conveyed, and the bond on appeal 
is hereby fixed at $100. 

WENDELL P. STAFFORD, Justice. • 


Memoranda. 

March 4, 1914.—Bond on appeal of defendants approved and 
filed. 

March 10, 1914.—Bond on appeal of plaintiff approved and filed. 


19 Assignment of Errors by Plaintiff. 

Filed March 24, 1914. 

% 

* * * * * * * 

1. The court erred in not holding plaintiff was entitled to recover 
the sum of Seventy-five Hundred and Sixty-seven Dollars and Eighty 
Cents ($7,567.80), with interest from the 10th day of June, 1908. 

2. The Court erred in not holding that the preference created by 
the act of Clarendon Smith consisted in paying defendant Golden & 
Company the sum of $7,567.80 on June 10, 1908, and in not award¬ 
ing said sum with interest to the plaintiff. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 

Copy of above received this 20th day of March, 1914. 

W. A. JOHNSTON, 
Attorney for Defendants. 


14 
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Designation of Record. 

Filed March 24, 1914. * 

‘ • Jri to the Courts *PP»>* “ • to ' i 

,Ji"l. P dT«° (h. Clerk «»' P l '“ i " cl “' Je '' 

1. Original bill. 

2 Answers of defendants. 

3. Replication. holding conveyance preference & 

4. Decree of December 23,1913, noia g 
referring cause to auditor. 

i ss ol fiSs. «•» * “pi”' ““ L 
l: S3-. < e >»”<>*• 

9. Designation of record. WHARTON E. LESTER, 

Attorney for runntijj- 

. j 90th day of March, 1914. 

20 Copy of above received th ■. |° j 0H] yi ST0 N, I 

Attorney for Defendants. I 

Memorandum. 

M .„ h * m4.-D.s- »• T—I - “ d 

*—- — fl - D ““- 
Filed April 1, 1914. m ■ * 

1 The Court erred in holding' l “ s 'm SS'SSendent Ernest H. 

Smith of n^e'wK-l* * Serene. 

.»«eU eontrary to the P- 
"fUe'c.nrt ermd in deerjeinS, V«>/ 

sws —.-a 

litigation between them^ & Compan y to participate in 

j'ltrihntion of the bankrupt’s assets. plaintiff recover from, 

dl 1 The Court erred in dyeing that P q{ $1 627 39) 0 r any: 

the' defe^^^^Xe of the property in controversy, 
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6. The Court erred in decreeing allowance of interest and 
costs, or either of them, against the defendants. 

W. A. JOHNSTON, 

J. J. DARLINGTON, 

Attorneys for Defendants. 


Copy of the above assignment of errors received this 1st dav of 
April, A. D. 1914. J 


WHARTON E. LESTER, 

Attorney for Plaintiff. 


Additional Designation of Record. 


Filed April 1, 1914. 

* ***** * 

In addition to the designation of record filed by the plaintiff in 
above cause, the Clerk, in preparing the record for the Court of 
Appeals therein, will please include the assignment of errors filed 
therein on behalf of the defendants, a memorandum of the appeal 
bond given by defendants, and this designation of record. 

W. A. JOHNSTON, 

J. J. DARLINGTON, 

Attorneys for Defendants. 


Copy of the designation of record received this — day of April, 
A. D. 1914. 


WHARTON E. LESTER, 

Attorney for Plaintiff. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are • 
made part of this transcript, in cause No. 28662 in Equity, wherein 
Lucas P. Loving, as trustee for Clarendon Smith, Bankrupt, is 
Plaintiff and Golden & Company, a corporation and Earnest H. 
Daniel are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 13th day of April, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. ' 
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S 3 m the Supreme Court of the District of Columbia. 

No. 28662. Equity. 

L„o. P. Loving. TmWo tor Cl.rendon Smith, Bukmpt, 

Oou,,* « Company, , Corporation, and H. »*»«• 

Condensed Statement of Testimony. 

Witnesses for Plaintiff. 

E.no» H. mn ^^r-SoTOStom 1 CtenSo'n's“o® 
real estate described in the bill by c y n $7,600, paid 

on June 8, 1908, the consideration for ^hict.^’u ^ ^ o{ Walter 
by check, the transaction beingcon & Company. The purchase 
A. Johnston, Esq., attorney f" 1 ' w hichexplained to witness 

m0 ney was that of Golden & ,V°'" I ’ M nfl me tecause it was a corpora- 
that it could not take title in i s . j t stated, also, that 

tion, and wished witness to ludd the title tor iv A chap i n , on e 

it expected to turn this properly mer to ^ but his wife refused 
of its officers, intending - know at the time that the grantor 
to move into it. Witness 0 ni P any nor until the present suit was 
was indebted to Golden &.ton P»n ;<’ ; t the time of the con- 

brought; there was considerable to ^ that the grantor was 

veyance, but nothing lead g t . Golden & Company to Smith 
bankrupt ; witness saw no^receipt . y stockholder in the cor- 

for any indebtedness, witne* them* Mr. Smith had no 

24 potation, and felt djjvojied^ “ e t r ansfer and has never had 
counsel present at the time knew Mr Smith until he 

any since except to collect rent. H him there at Mr. Carters 

met him in Mr. Johnstons offi ^ had the deed ? f con- 

request by telephone. ked witness to give Smith’s witnesses 

veyance and Mr. Johnston to cover by depositing 

check, which check Golden 4 Companj j the ne xt day. 

to witness’ credit amount of th^ctokm ^ ^ Mr 

Mr. Smith had no counsel iv ? e ohe ck for so much money and he did 

Johnston told witness to g cover it Witness did not go into 

so. Golden & Company were to co’ t- ^ depoait m oney to 

the question of title. . ° ^" did not have sufficient in bank to meet 
meet witness’ check; witness did^ ^ pregeQt time to occupy the 

the check. Smith <o ,,, & Company, which is collected by 

property, paying rent to G°Men & Gompa y, Goiden & Company, 

witness’ ton, which firm at tne ^ etc . The agree- 

retains the rental J?, | d pay $50 per month rent. **e is to 

ment was that Smith should PJ received instructions to to 

hind in his rent and h fer took place, witness had 

possess him. Several weeks after j oh nston, at which it was 

, yssts C SSZ*** s ” lh “ pn,p " y ' 
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and that a suit would probably be brought; thinks this conversation 
was after this suit had been brought but is not positive. Produces 
his check of June 8, 1908, for $8,000 to the order of Clarendon 
Smith, and deposit slip of June 10, 1908, showing checks for 
$7,893.15 and $106.85 had been deposited to witness’ credit with 
the Bank on wdiich his check was drawn, witness presumes by 
Golden and Company. Witness never inspected the property. (This 
testimony was given December 30, 1910.) 

25 George P. Sacks. Testified February 5, 1913. 

Is'Secretary of Golden & Company. The Company had 
no general manager, its work being divided between Messrs. Carter, 
Hillman, Boesch and witness. Thinks Carter had supervision of 
monthly indebtedness statements to customers; Smith had regular, 
unlimited line of credit, having been purchaser from the Company 
since its organization, eight years ago, prior to which time he had 
unlimited credit with its predecessors, partnerships which were suc¬ 
ceeded by the corporation. His credit continued unlimited after the 
conveyance of the property, and Golden & Company did not require 
him to pay virtually cash after June 8, 1908, though he paid cash 
for a time, at his own solicitation, after which he was extended credit, 
before bankruptcy. After the date of the conveyance, no ledger 
account was kept with Mr. Smith for some time, none from June 
8th to August 20th, Smith did not pay altogether cash, but there 
were ticket accounts held by the cashier, which Smith would come 
in every few days and settle; he had credit there for whatever he 

asked for, and this method was pursued at his own solicitation_he 

said he did not want to run any credit account at all, nor any ledger 
account, and that he had ample funds with which to conduct his 
business. Prior to June 8, 1905, he had ample funds to our satis¬ 
faction. Began charging on ledger again on August 20th, he pay¬ 
ing the account a few days later, but witness has no personal knowl¬ 
edge of these bookkeeping matters. There are transactions between 
those dates of which we have no account. Thinks he paid up his 
accounts virtually in full every two or three days after June 8th, 
1908; this absolutely was not at witness’ request, but at Mr. Smith’s 
own solicitation. 

26 Smith frequently asked Golden & Company to cash checks 
for him, as was their custom not only with him, but with 

other parties. Cannot say positively if Smith gave us checks and 
asked us to hold them for several days on the ground that he did not 
have the money to meet them. If he ever exchanged his checks for 
Golden & Company’s, it is only because the Company did not have 
sufficient cash in its drawers to give him in exchange for his checks. 
The Company never loaned him its checks, to witness’ knowledge. 
We cashed his checks whenever he asked. Thinks Golden & Com¬ 
pany did not frequently loan him money. Witness loaned him 
some after his bankruptcy. 

Does not know whether Smith knew that Golden & Company were 
going to be owners of the property conveyed; witness had no secret 
about the matter, had assurance of Chapin that he would buy the 

3—2675a 
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property, and, pending his 

nv times and had an idea of onn trust had been 

the price' path <« U ’, V that Smith eae to 

s5S» ‘.Six?. 

nrooertv; did not know that he would p J )( j ay a n his creditors in 
witness that, if he sold his proper ^ ^ of Xch statement witness 
full and have money to the goo> eliminated. When he asked 

naturally expected to have in inelude d his contingent hability 

ufor his statement, the • t j u6 . there was nothing to this 

upon certain notes held by it not yet due, tn did not tell m e 

effect in the agreement to P t0 'Golden & Company, and 

he would pay his indebtedness, to M w gQ when the 

27 witness first knew prarti.gyj ‘ b its couns el. I was in 
check was passed t0 ‘‘ e a . , P a , dosed and think I saw Mr 
Mr. Johnston’s office> when> theid ^ indebtedness was paid 

Daniel’s check of $ 8 /°V d ' W e got the money in the form of 
that evening or thene. < & had no title papers in co 

Smith’s cheek from Mr John^o attended t0 the legal end 

nection with the property. 

*- ™ iea by ta "“ ? 7 ,r j315 

JKa th. 4,000 r-Of ,XSt J»T™ . cbcct. wta« 

s^rir~ *" "* ving ,he mo ” ! ' ”" 1 “ 

transaction that Mr. Chapin «■»“* 

the property to get its accou J? about it, in any way, shape 

limited with it, and he was not ***•‘ ^’hed by Smith, un- 
or form. Bought the property Wanted to be foot-loose and 

solicited. He stated his I x sltlon ;, * hp tho ught the Company could 
settleup with all his eredvproperty over with- 
help him to do this and a.t the . a position of mde- 

out any loss to ^ uflo mtefnts patronage/ The Company 
oendence and enable us to rew ,. 1 nQ harm to anyone, help 
thought it would be a gracious ac, he f ping itself. Asked whethe 
ing Smith, helping | ’ ht the house directly from Smith 

28 Chapin could not ha\e to g ^ done g0 on the easj 

witness answered he tten it from the Company 

payments on which e cou accommodations to Chapml 

With open account and bj extenaing We were pot ti 

“SJAWC-S-®' iad.bt.toc «. «™w 
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in the way of notes. The Company had absolutely no agree¬ 
ment with Smith that he would pay his account, nor did it in¬ 
sist upon his doing so. Smith had notes wdth us which we were 
carrying in our cash drawer which we were not using. The prop¬ 
erty is now a dead asset, but the Company did not expect it to 
be a dead asset when it bought it; we expected Smith to pay his 
notes when they matured; expected Smith would pay the open ac¬ 
count;—there was nothing stipulated about that, but Smith said he 
was going to liquidate his entire creditors, with such payments. Did 
not expect him to pay all the creditors out of the money Golden <fc 
Company furnished, he was going to sell his feed business and get 
money for it, too. In the Spring of 1908, we considered Smith a 
good moral person, besides his resources, and asked if witness had 
been told Smith had been sued for rent several times, it would affect 
witness’ opinion, says its effect upon witness’ opinion would have de¬ 
pended upon the explanation Smith would have offered. Never 
heard of his kiting checks. Had no agreement with Smith that he 
would ever buy the property back. Golden & Company was an un¬ 
secured creditor and it filed no claim against the estate of Clarendon 
Smith in bankruptcy. Asked why, witness answered that he could 
not say, and that he does not know if anything was owing to the 
Company at that time. Presumes Mr. Smith still lives at 912 S 
Street, it is still in Mr. Daniel’s hands. Some of the directors of the 
Company, Mr. Carter, Mr. Chapin and myself talked about the pur¬ 
chase of this property. 

On Cross-examination, the witness stated that he was in the 
butter and egg business under the name of Chapin & Sacks, 
29 prior to the organization of Golden & Company, in which cor¬ 
poration Chapin and Sacks was merged. Smith had dealt 
extensively with Chapin & Sacks during its entire life, which runs 
back probably twenty-five years; there w T as never a time during his 
dealings with it when he was limited to cash business or to any 
particular line of credit. His indebtedness to Chapin-Sacks has been 
as high as from twelve to fifteen thousand dollars. There has never 
been any difficulty about collections from him, either by Golden & 
Company or Chapin-Sacks; no suits, no lawyers, his accounts were 
never questioned. He came in at sort of regular intervals and paid 
off by note as a rule. 

In stating that, after the conveyance, Smith paid cash “at his own 
solicitation ”, witness meant he proposed it, stating he had sufficient 
money in his business to operate it, and wanted to conduct it in 
that way, and did not want to run any further bills—this was his 
butter and egg business. He had, also, a feed business, which was 
separate and distinct. He said that, with the sale of his property 
and his feed business, he could liquidate with all his creditors, and 
have left four or five thousand dollars in money to conduct the but¬ 
ter and egg business, which he was going to work very ene-gertically. 
Witness had absolutely no doubt as to the accuracy of these state¬ 
ments, and believed Smith was sincere in every respect. 

Daniel was in the real estate business, including buying and sell¬ 
ing of real estate and the collection of rents. Chapin was to buy the 
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. „; n terest He was satisfied with the 

property on easy payments, with . ^ prop erty at the time of 
property, was looking around fora P P P ,; e decision 0 f his 

the transaction and tSs once^ortwice to buy the prop- 

wife. After Smith go a Chapin. Had absolutely 

3„ A ’°"' d 

The Negotiation for the purchase tega^mSpringo^ 

Smith approached witness, stating would relieve him of 

its value it, with the sale of his W ' off his creditors in 

a great deal of worry would ena bl e himwithVhich to conduct his 
fuU, and leave him $4 000 o $o,000 withw ^ ^ ^ 

butter and egg business, and he■ • - was com ing to our estab- 

told him he was not interest , t^ in contact with him, and 

lishment even- day and I natur. ; . Learning that Chapin was 
he got after me several times might help both 

looking around for a home, vntni^ ^ gmith w hen he 

parties, and help all e0 " ce ^f’ u b^t that probably witness could 
approached him again . tonic the matter up. Smith asked 

sell his property for him, a ”L $11 000 subject to a trust of $3,000 
$11,500, but finally agreed upon *11^0 , ^ witness that the feed 

which was satisfactory to Chapin. ‘ and witnesg had 

business was already sold, to a g ^ J good as his bond, 
absolutely no doubt of this, Sm't 19 08. simply because 

Carried no notes for Smith after Ju > . placed upon 

he tendered none. There was absolutely no I.m.tet^ He 

his credit, nor any wlt h^ „ fficer8 0 f the Company to the fullest 
extent^ and could have gotten anything he wanted on credit, the 
same as in the past. 

Redirect: , . 

This credit extended right^^^debtedness, no part of 
his failure left five or six thousand do of difference. 

which has been paid, does not Mr Smith and witness; 
31 It is an individual matter b - lden & Qompany 

he is an honorable man and^ could go to record of 

and get anything he wants. - n 1908, and August 20, 

ticket sales made to Smith bet we £ th keep for only three 

t %rproS?anl '£Z2gl£ 

- Mr Ch * pi - 

Recross: . , . 

Smith was under no financial difficulties at the time of the con¬ 
veyance that witness knows of. 
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William G. Carter: First vice-president of Golden & Company, 
had general supervision of the entire business—in direct charge of 
the produce, commission and beef departments. Has known Smith 
at least twenty years. Before the transfer was made I talked with 
Mr. Smith about it. Mr. Daniel is a stockholder and a personal 
friend of witness and other officers of Golden & Company. Is not 
bookkeeper of the Company, but, as shown by certain records of 
Golden & Company, he owed Golden & Company on December 31, 
1907, $1,340.03, on February 1, 1908, $1,779.67; on March 1, 1908, 
$1,835.88; on April 1, 1908, $2,321.75; May 1, 1908, $2,800.00, 
and on June 1, 1908, $3,275.86, and on June 6, $3,468.80. Thinks 
he may have owed the Company other moneys, used to take notes 
from him and put them to his credit and discount them in bank— 
the cashier’s book would show as to this. Daniel took title to the 
property at the request of witness and Mr. Sacks, Golden & Company 
paid for it. We gave Daniel the amount, think we deposited it to 
his account. 

32 Smith stated that his house cost him over $11,000, that 
he had a $3,000 incumbrance on it, and that he wanted to 

get out of it its cost; our object in buying the property was first and 
most important, that we desired to continue Mr. Smith’s patronage 
with our house. He had been a valuable customer and we wanted 
to help him along, second Mr. Chapin had talked with Mr. Sacks 
and myself to the effect that he w r ould probably take the house, and 
desired it as a place to live in. Mr. Smith told us if he could dis¬ 
pose of the house and complete negotiation he already had on hand 
for the sale of his business he would be clear of debt, in good shape, 
his mind would be free from business worries, and he would con¬ 
tinue his butter and egg business more extensively than in the past 
and he would pay us substantially cash for the goods. Asked 
whether Golden & Company would get back from Smith any part of 
the purchase price of the property, witness answered “No.” Asked 
whether, as a matter of fact, it was not to get all of it from him, 
witness answered, “We were to get our account paid. I do not recall 
that we got it all, I do not think that we did;” that it took seventy- 
five hundred and some odd dollars to pay the indebtedness, and that 
it was understood when they bought the property that they would 
get that. Mr. Smith’s negotiations were with Mr. Sacks and myself. 
Asked whether they had the title searched before taking the prop¬ 
erty, witness answered, “I presume w T e did; I don’t know. Mr. 
Daniel handled that matter and I paid no attention to it. I might 
add Mr. Daneil acted in all real estate matters for me. Asked 
whether the principal object in taking the property was not to get 
Smith to pay the amount of its debt, he answered, “That was one 
of the objects, I cannot say it was the principal one. We took it 
at his request, not ours.” Golden & Company’s most im- 

33 portant reason for taking the property was its desire to re¬ 
tain his patronage, he had been a valuable customer for a 

long period of time and wanted to help him along. Another reason 
was, Mr. Chapin, of Golden & Company, had said he would prob¬ 
ably take the house for his own residence. The idea was that the 
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firm would sell the house to Chapm jn a n ^ h “ut having 

whereby he would get a piece of property neu g hundre d some 
to put up a large cash outlay. Witness had not seen 

odd dollars to pay his debt to the ^P J ^ Compa n y) had seen 
the house, but Mr. Sacks, anot obiects, cannot say it was 

it the payment of his debt was one of the ^ gmith , s re . 

the principal one, the Company■ ^ that the house was a desir- 

bhISd June 9, 1908 with 

*75b8.80 n Tpresume it was Part oj moiGolden & 
to pay Smith. Cash book of^ the sa ^ay^ indicates we held 28 
Company charged Smith with $ , » was charged to his 

notes of' Smith,, amounting to with his check 

account and which '' er f ? t l \hat the Company was holding his 
of $300, which would indicate t witness had known Smith 

check for that amount E%«s whenever he asked for 

they had helped him out by loans ^ n „ an d winter of 1908, 

it and on several occasions during • P ! * t c h e cks which 

they loaned him money on several occasions to^ n0 

he had given to the Company a witness’ knowledge. If 

ports from Bradstreet <="d teen suSd^Jeral times in justice of 
he had known that Smith had be . attracted witness s atten- 
the peace courts it wouia n‘ in their business. In 

04 tion, as those things not in q - t h d been a frequent thing 

34 mi, - p*',*»,*“I- 

to lend Smith money to take up tQ carry on as large a busi- 

been borrowing a great de Go l den & Company are helping 

ness as he was attempt g ^ right now, as well a3 ® m ' t ^: 
other customers to do this same th^ t hat Spnng than at 

Had no knowledge that he t ad t i me s since I have known 

other times. He was har P y had been before; the ledger 

him. His account was no larger tha t we held no tes; the 

does not represent the fu ’ n , k The ledger account shows that 
real estate is earned on our book • noles> $30 o for a check and 
\t T Smith overpaid us, . . no tes that ma- 

tured thereafter which had been Smith was when 

knowledge of the contempla 10 talked to witness about it be- 

the proceeding was filed; e a ^ ^ y. t h e day before;witness 

fore; he might have said whether he had any 

does not recall any such conversation. hage of the property 

arrangement with Smith concern | ‘ ^ „ ^ did arrange that 

bv him, witness answers, A rented the house to Mr. Smith 

ft should live there. M T'J'/^ a nn would not take the house 
after it became apparent ^ ft^se her family lived next door. 
_his wife would not move « OomDanv has never been ma- 

Smith’s indebtedness to G^den ^ C P^ ^ witaea8> recollection 

terialf less than it was on June 8, 
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Cross-examination: 

Smith was an old and valued friend of Golden & Company, and 
they gave him everything he asked for. The Company helps 
35 out a great many customers on their checks, the same way as 
they did Smith; it is not an unusual matter in the Company’s 
business, but a matter of daily occurrence for years, and presumes 
every other house does the same. It is not in the habit of doing 
that" for customers whose financial responsibility is in doubt. I 
may have known of judgments against Smith prior to the convey¬ 
ance but do not recall. 

Redirect: 

Smith owed us between $7,000 and $8,000 and wet got it in the 
form of a piece of property of doubtful value. Does not know what 
the value of the house is now; paid $8,000 for it because thought 
could sell it for that immediately. Cnapin then thought he would 
take it. The object of his doing so was not that the Company 
should be paid this money. Does not know whether other creditors 
of Smith got anything. 

Arthur N. Murphy: Bookkeeper for Golden & Company and 
produces books. They show 912 S Street under head of Invest¬ 
ments, 912 S Street,” June 9, 1908. Found check stubs and checks 
of Golden & Company as far back of July, 1908. Could not find 

those preceding that date. - 

Golden & Company gave a check for $7,893.15 to pay for this real 

estate and an additional amount to make up $8,000. Cannot find 
check. Received on Smith’s account $/,568.80, which was the 
amount owed. The Company had no security for the debt. Smith 
owed on open account 3,368.80. Charged his account with $2,900 
in notes and a $300 check, one of the notes, for $100, being then 
overdue, and the others were not due, their maturity ranging from 
June 16th to August 24th. There were also charges on the next 
page of the ledger for notes maturing after June 9th that had been 
discounted for Golden & Company at various banks^aggregating 
$1 000 payment of which was included in the $7,568.80 and 
36 credited on June 10th. After July 13th, when the ledger was 
balanced, the charges represent merchandise sold and pay¬ 
ments made on account. The books show balance on the first of 
each calendar month after June 9, 1908, substantially as testified by 
Mr. Carter. The ledger shows charges of $1,779.97 and payment 
of $1 268 70 between September 29, with credit of $1,638.01, be¬ 
tween’ September 10th and September 30th, the next page show- 
charges of $1,546.08 and credits of $1,668.04 between October 1 and 
October 24, 1908, inclusive. None of Smith’s notes held by Golden 
& Company were endorsed. # 

\ memorandum appears in the book reading. June 9th Uaren- 
don Smith settled all notes and open account. All notes on sheets 
numbered 5 and 6 in general cash passed to him. As notes in bank 
mature G. & Co. to take up in full and change face of it to Claren- 
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,jj This wa® an account to take care o 
don’s Smith- special JJ which to pay the notes, 

the excessive credit ot \j a y 30, 1908. IninKs 

Smith owed the Company $\> ■ ^ time within three 

his account had never been ^ rta ^ n but 

vear« prior to June, 1908. < 1907 He made no settle 

,r,«WKf - 
r..“S s&sr* c» w »*» «*** 


$1,459.25 

January 9, 1908-•... t’ll?‘Qg [ 

February 1, 1908... o’qol' 75 L 

AP nl 1 . . 3 275.86 

S3.iV.::::::::. V ;;.;;.v.;;;:.vv.vv.:: 

June 6 . . 

ta ,»,.»..iii... ««ssr sAf I 

it being the practice of tb« r ”"^ lenf ledger bills n-eivS'S 
book after three > eaI> - . tea due on those dates, but 
37 book would have shown the ^ ^ Qnly thre e 

that was five years ago, an ~ . it The records do not 
years. I looked for it but could ?°e n a nd witness does not know 
show when this $300 <-heck'Ucg > g not know whose check, for ] 

for what it was received. ^ hn^d & ^ with their own 

S106 85, was deposited b D iniel eave his $8,000 check to 

check with the bank on which Daniel I which we 

Smith. Smith paid h* open acc had nQt mature d, and an- 

o\ti LrieTfo? $1,000 whichor disbursements 

on^he^mHhproperty until March, 1912, gj‘so. 0 ” Thesis* a 

on account of rent being ^ ar ^ lar( .’ h 25, $50, and May 2, $36.50, 
credit on March 4, of $-<-0 > - , . after deductions for repairs, 

to talrap,C!) ' 

Cross-examination. 0*7 qi 05 * 

On July 20, 1906, Smith ow^Golden^ ^ h e 

on August 23, 1906, he owe , 7906, he owed $7,418.44; on 
owed $7,320.84; on December 24, a ^ 6) 1907, he owed 

February 5, 1907, notice any time when Smith had ever 

$ 7! 1 89 .05 Witney did no j of Golden & Company were 

S£.a"“vid£:. P n§ 
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42 Lucas P. Loving: Is trustee in bankruptcy of Clarendon 

Smith. Receiver turned over to witness $546.00, and has 
been unable to find any other property, have made every investiga¬ 
tion could from all sources thought would be able to get any infor¬ 
mation which would disclose assets, examined Mr. Smith, his son, 
his son’s wife, and made other inquiries, could locate no other prop¬ 
erty and do not believe there was any. Made every possible investi¬ 
gation witness could and found no other assets. Filed involuntary 
petition in bankruptcy July 29th, 1908. The adjudication was Sep¬ 
tember 17, 1908, and schedule of assets was filed by bankrupt Sep¬ 
tember 28, 1908. 

Clarendon Smith owed about the same debts June 8, 1908, as 
shown in his schedule, it was something over $5,000. I found that 
on June 8, he owed more than $5,000 to creditors whose claims were 
unsecured, and which were subsequently scheduled by him as lia¬ 
bilities in his bankruptcy suit. I could not find that any property 
was disposed of by Mr. Smith after June 8 and before his bankruptcy. 
No dividend has been paid in the cause and there is no money to 
pay any dividend. The schedule shows unsecured creditors amount¬ 
ing to $5,576.54. I made an effort to collect the assets and was un¬ 
able to collect any of his accounts. 


Cross-examination: 


43 Before bankruptcy proceedings Mr. Smith was conducting 

a feed business, and I understood he had a butter route. I 
learned this from Mr. Smith and from my investigation as trustee 
when I attempted to have it appraised there was nothing to appraise. 
There were no assets in connection with it, and I have no knowledge 
of the butter business. From his experience as trustee in a large 
number of bankruptcy cases, would say that the bankrupt could 
continue his business with much better results from his debtors than 
the trustee in bankruptcy can. In witness’ extensive experience in 
bankruptcy matters has never known the good will of a business to 
be sold for anything; a going concern, under the control of its 
owner, can very frequently be sold with an allowance for good will. 
Cannot recall whether Smith’s sale of his real estate influenced the 
filing of the petition in bankruptcy against him. Witness instituted 
bankruptcy proceedings because in May or June, received claims 
against Mr. Smith and they were presented to him. In some in¬ 
stances he made small payments. Later on he could not make pay¬ 
ments and witness was forced to sue him. Other suits were being 
filed, and judgments recovered against him and witness recovered 
judgment against him. Witness gave him all the time he reasonably 
could to pay and finally he said he was unable to pay his debts or 
any part of them and witness filed the petition in bankruptcy. 


Redirect: 

Witness investigated Mr. Smith and his business as a going con¬ 
cern before he instituted bankruptcy proceedings, and from every 
angle he was hopelessly bankrupt. His feed business was at the cor- 

4—2675a 
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ner of 5th and K Streets. He saidhe had a butter^buan^^ 

house on S Street. 1 una deliver to his customers 

« ffiKKWftU - - - ! 

there. 

Recross: -mrUv 

Did not investigate jus butter busme^hought^ was a 

in the feed business. He P , know personally the extent 

clot'orThfn“mter or character of his customers, their 

class or what they were north. Loving’s direct examination, 

(The schedule *“ M £ed Somber 28, 1908 and 

was the schedule ol L- as provided on form Schedule 

showed no creditors hpldtng s w h ose cla i ms we re unsecured, 

“A”-2, and showed thirty-five cr^ ^ ^ and the largest 

the smallest amount due a ere j* | $5,576.54. Golden <k 

$ 1 , 200 , these unsecured claims ^ * ld n0 claim was proved 

Company were not sche u f Clarendon Smith. 

by the Company against the before justices of the peace I 

T he scheduled wMe Judg ^ ^ ^ s aggregating | 

aggregating $88.0z, cnecks tm anoraised by receiver and 

$L574.58; collected by receiver and 

since sold $264.12; household goods exempted g ^ reglster 

p r ° ven s ““ b '' “•*“ 

aggregated $5,458.58. 

«r „ v Tohnston- Was attorney for Golden &■ Com- 
45 W alter A Johnston ■ attended to the details 

pany at the Ume ® f > h ® h ° eal * h of the title. Did not search 
of the transfer, took no part .... & Smith, did prepare a deed 

the title. Thinks Mr. Mill r ,ol Mdlan A Smith, PJ^ Uaniel 

and brought it to 0 * te G olden & Company, whom witness 

was merely taking the witness took no steps to ascertain 

knew were putting up thei mo >, knows no one took any. 

what title Mr. Smith had and sc.far as Smith gave wit- 

Keceived check from Daniels and ^ ^ attomey for Golden & Com- 
ness two checks, one payable individually) the utter to cover some 
pany, and one paya e , ■ . c b e cks witness gave to Mr. Sacks 

accrued interest and j think j go t Smith's check the day 

Ibli. for Golden 4 Comply, think, he 

gave him the check on the same Jy. check to Golden & 

g Witness did not know “Si a check for Golden & Corn- 

Company should cover e g e accountj and witness gave them 
pany saying he wanted o p . “ showing what amount was 

the check. Witness had w° h „ the check was for the right amount 

Xpnn, .» the - 
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asked them if the amount was correct. If he did his information was 
that it was correct. 

Cross-examination: 

Smith gave witness check for some amount, stating it was amount 
he owed Golden & Company, and that the check was given to pay 
it; witness telephoned Golden & Company to find out whether 

46 the amount was true and they reported it correct. Witness 
had no previous instructions from them as to how much he 

owed or to collect any amount. He had no knowledge or informa¬ 
tion, from any source, that Smith was in financial difficulty, did not 
examine the title because he was not instructed to, was not in the 
habit of volunteering service of that kind. 

Redirect: 

Sacks had a previous conversation with witness about Smith’s 
coming to the office for the purpose of making a transfer of the 
property, does not know whether he was told that Smith was going 
to pay his account in full. The account was not placed in witness’ 
hands for collection, nor the amount given him on this previous 
occasion. His recollection is that he called up the house in regard 
to it at the time, and that he did not know about it; he thinks the 
amount was not given him, nor any amount, only the amount of the 
check was given him. His recollection is that Smith gave him a 
check for his indebtedness, that witness called up and asked about 
that amount—not knowing what it was, called up to verify the cor¬ 
rectness of the amount. The other check, for $106.85, was either 
between Daniel and Smith, or Smith’s own statement of the amount 
owed. Witness made no inquiry of Smith or anybody else why the 
conveyance was being made; he has a good many transactions of 
this kind. 

Thomas J. Owen: A real estate auctioneer and appraiser for 
about twenty-three years in the District of Columbia. Is one of the 
official appraisers for the American Security & Trust Company; ap¬ 
praised Square 686, which was taken for the Senate Office 

47 Building bv the Government, has made many appraisements 
during the past twenty-five years. 912 S Street is a twenty 

foot lot by a depth of 95 feet, to a fifteen foot alley, contains 1,900 
square feet, is improved by three story and cellar brick building, 12 
rooms and bath, furnace, and two-story brick stable in the rear. Ex¬ 
amined it this week (February, 1913). Witness thinks the property 
worth, at the time of testifying, $6,500 or $6,750; thinks it was 
worth at least $1,000 more than that in June, 1908. The neighbor¬ 
hood has deteriorated since then. 

Cross-examination: 

Made no examination of it in 1908; can only say believes the 
property was there then, that the neighborhood was better at that 
time, and that the property was then selling better than it is now and 
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_ *1 _ 


Liiivs txAv> - # 

J. Dawson Wiuaam^A 

receiver in Clarendon Smith ■ n ^ ’' d his son investigated 
charge of the books, investigation I could have 

facts around the office, oun d a depleted stock, a number of 

made to ascertain his assets n hi v bad been levied upon by a, 
horses, a safe and a cash regis , 4999 92 turned over $493.25 

creditor; sold the> pwsond,property for ^ administra tion 

to the trustee in bankruptcy, a fee to witness as attorney, 

of the estate, a fee to witness - d ; d not find Smith had dis- 

and other expenses. I m\ eshg® th preC eding, excepting 912 

posed of any assets during the two “<®P reiver, found none 

8 ISLffi'Siffl 1 - <— “ l 

enough to warrant its continuance. 


Cross-examination: ^ 6 xamina- 

Witness learned from com ersarion the feed business, and 

tion of his books that he had been engag for some months pre- 

that it had been dwindling a • g n transfer business, also. 

Vious. Believes hisson had been ninn^g agent f butter 

My recollection is that Mr. c m f ar as witness knows at 

^ be had no place o^iness the property was offered 

i:\Sle>fore offered in detail, but is not positive. 


a, WUUIC, 

A M «*.Wochi»: 

JMK. Kfesa /SUtf&S 

Mr Loving, to to i’ l' . Z of W .500 to ihe lot. ana 

• too valuation a. to. 

time. 


Cross-examination: . 

If remembers rorrectly went throu^l^the b e 

and stable. Asked whether valuataon was J au^ ^ ^ if the 

answers that he regards an a . j ter proper advertisement, 

property is sold under pro^r conditmns^fte^p^^^ ^ . 

His appraisal what he thought * P P J twenty-five feet front by 

ton. * « 100 to* iTS very Wl bnlK 

the rear, and guesses th< ^®'' V Is not familiar enough with 

49 BK »to 
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tion in 1908. My valuation was of 1908. In my opinion this 
section of the neighborhood has deteriorated since 1908. 

Defendants’ Testimony. 

William D. Sullivan: Is real estate and insurance broker, for 
sixteen years. Knows S Street between 9th and 10th Streets, in 
1908, and thinks the fair selling price of No. 912 S Street was 
about $11,000. In that year, and prior thereto, it was strictly white 
residential section, improved by magnificent dwellings, all occupied 
by the owners, the home section of the bon ton element in that 
immediate neighborhood. Since then the negroes have gotten in, 
and have greatly depreciated the property. The house today would 
bring about $6,500. The invasion of a locality by colored people 
is largely accompanied by depreciation in real estate valuations. 
Another illustration of this fact is U Street between 12th and 13th 
Streets, the building of a colored hall in that locality depreciated 
property from ten to twelve thousand dollars to from fifty-five hun¬ 
dred to six thousand, at which prices the properties there are being 
offered. 

Cross-examination: 

By magnificent dwellings on this street, means a character of 
improvements out of the ordinary, being well built and well con¬ 
structed houses, nicely planned. Cellar under entire house, four 
rooms on first floor, four rooms and bath on second and three on 
third. Were not speculators’ houses or such as speculators put on 
the market for sale, built for the purpose. Thinks the property, 
including the stable, would rent for $40 or $50 per month 
50 now. In 1908, nearly all the houses there were occupied 
by the owners of the homes; and at that time should have 
rented for $65 a month. Has known Smith all witness’ life. 
Knows Smith did not build the house, did know who the builder 
was but has forgotten it. There is probably twelve or fifteen feet 
of yard between the house and stable. Witness has had no experi¬ 
ence in building, his knowledge is from his general experience in 
real estate. Examined the property about a week ago (April, 1913) 
at Mr. Johnston’s request. 

Redirect: 

Knows what houses will sell for, but not what it costs to build 
them. 

Thad B. Sargeant: Real estate broker about ten years, buying, 
selling negotiating and renting properties—less in renting than in 
other branches. Is well acquainted with S Street between 9th and 
10th Streets. Its present value does not compare favorably with 
what it was five years ago on account of the influx of negroes, which 
influx tends to depreciate property all over the City, under like 
conditions. The lot was 20 feet by 95, the building was twenty 
feet front by 60 feet in depth; there is also a two story brick stable 
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in the rear, approximately 20 feetby »*£ ™ *&*%££ | 

sists of a parlor, a r*f e P tl0 " $1 o 500 to $11,000; now (April, | 

Thinks reasonablyworA in 19 Reduction of nearly one-half. 

1913), from $6,000 to $6,5 , n where t he incoming of 

negro deni^has madVas 

SsStStSd'K S h A«. in — nlibin P- 

few years from this cause. 

^1 Cross-examination: . y.i 

l know the rental value of the P™P er ^ ^rental value; 

today would rent for from $4o to $50,, w hi « wort h $6 500; 

and property renting for that amm^. could be ^ 

the rental value doe? not always “ ava ilable for white 

indicates a greater value whm the prop ^ If availa ble for 
tenants, than when^coloreiltenant^ ne j J^whood 0 f $9,000 now. 

white tenants it would >e called to witness’ attention in 

This particular property was not called tieu larly S, T 

1908 ; but he was familiar with that lc nice Greets. S Street 

and Westminster Streets which we ^ gt that time . Witness 

"as born and raised in that district, 

within a block of this house. business way, he moved wit- 

Witness has known Smith not associate him with 

ness on one occasion, in , except was recommended to him 

this property, did not kn0 , , d to do the moving, did not see 

as a good transfer man. Telephon . of the property. 

him he said nothing to witn«* “Sight the value of the property 
Daniel asked witness "hat confident to express an opin- 

was; witness answered wo . which he did immediately after¬ 
ion until he had exami Aonipps reauest Daniel did not tell 

wards. Did not go to witness’ opinion. Asked 

witness the purpose for witness might be called 

Daniel why he was interested n it he ^ ^ fae would not 

upon to give testimony as to its value, w ^ in which sug ges- 

express an opinion until i esC ed for the purpose of enabling 

tion of witness Darnel < q witness there was a 

52 witness to testify. D®™ - u)d be a hearing on this 

law suit pending, said thatrture ^ wUnesses t? de ter- 

property later and it would be n . ‘1 _ • j b eld the title hut 

E the value of ^ Vdd’s reauest 

did not own the property- J" Does not think ever saw fclar- 
that witness examined the P ro P® £ . pvamine it. Thinks $65 

endon Smith until he went to the house g —property in 1908 

per month would have ‘ * 9 q month since then. Witness 

SSjfS o, th. I~pl. "O. on S M 

between 9 th and 10 th are colored people. 
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Redirect: 


Rental bears a higher proportion to the sale value of property in 
colored locality; colored people are charged more rent in proportion 
to the value of the property than white people. 


Recross: 

This does not make colored occupancy increase the value of the 
property. It is not always easy to keep property rented at a rea¬ 
sonable rental to colored people—you have to make allowances'for 
vacancies. 


Arthur A. Chapin ; Rnows Clarendon Smith and No. 912 S 
Street. Mr. Sacks in 1908 called witness’ attention to that prop¬ 
erty asked why witness did not buy it; witness said would look into 
it, did so and finally agreed to buy it if Golden & Company would 
make convenient payments on it, something witness could pay out 
and not feel very much. Witness agreed to pay $11,000 but got 
out of it afterwards because witness went home, talked it 
53 over with his wife and she would not move. She said she 
would not move from where she was as long as her father 
and mother were living. They lived next door and she has stuck 
to that ever since. She made up her mind when I spoke to her 
about moving. Thinks Golden & Company took the property lm- 
mediately when witness agreed to take it upon easy payment plan, 
but afterwards let witness off. Witness was not looking for an in¬ 
vestment but for a home, neighborhood changed very much there 
since then, very good neighborhood in 1908, a good residential 

neighborhood. 


Cross-examination: 


Witness has lived twenty-three years at 612 E Street, Northeast, 
with family of witness’ wife living in the adjounning house. Wit¬ 
ness is vice-president of Golden & Company, and was in 1908 Wit¬ 
ness’ house. No. 612 E Street, contains six rooms and a small bath¬ 
room • he intended to buy 912 S Street to live in. Had been want¬ 
ing to move for some time, maybe seven or eight years, but does not 
seem to get an agreement on the other side of the house, his wife 
has not wanted to move. Witness does not think had talked with 
his wife about moving until 1908. Had gone into the matter some¬ 
what with his wife before 1908, but without definite result, there 
had been no real plan to move; he thought 912 S Street would 
please her very much. Did not mention the matter to her until 
after he told Golden & Company would take the property—does lots 
of things without telling his wife. He had visited Smith at 912 
S Street on numerous occasions, his wife had not, nor has witness 
visited him since 1908. Had been there as often as eight or ten 
times a year, both upon business and social purposes; had been all 
over the house, but did not go through the house for the purpose 
of seeing whether or not witness was willing to buy it. 

54 Mr. Sacks spoke about buying the property to witness, 

who said — would look into it and let him know, and later 
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,, , . ., ma t e the payments easy — would take it, 

told w r^den & Company’s object in buying the property and 
was asked Golden ■ J anxious to settle up 

answered — understood Mr. bmit was ve y witness thinks 

with Golden & Company, wan e g witness’ understand- 

he owed them between $. ,000 and aim , he owe d, 

ing was that would clear him up in full Did no [ 

not only Golden & Company, j financial condition, 

know he had been sued or rent. or & Com¬ 

er how --'h n ne>ho,e v aU he owe d you? A. Every- 

s.” & -r 4 -rr Thtl n s Tzt 2ns 

conversations' w &ith"LuTthe purcW & 

^elt^^not know lie washard = dj. money, 

i.“”y &S?= SI 

Golden & w y n 0 t your object to get Golden & Company’s bill 

S0 »^ it was rather an inducement witness thinks for the Company 
rdv7him the terms he wanted, to get Golden & Ciinipany s bill 
^ naid • Carter mav have mentioned to witness that, if Smith 
pa ;n- 4wL h J u “ he would pay off the bill, and pay off 
55 TveSthlng as SLunderstood It does not know whether 
he sot that'from Mr. Smith or Mr. Sacks; but understood it would 
nav g off every dollar he owed. Witness expected to pay about $1,500 
P v • ivinnthlv navments. Mv idea was to sell the house in 
a year, m _ V c . ^ ~ bu yer f or ft did not say any- 

he had told Golden & Com- 
thmg ,, , - t will „ive you a nice little present if you 

^dU y get mv wife to move if witness bought the prettiest house in 
Washington. Witness kept a horse and wanted the stable the 
W asmngi house and witness considered it a good 

location' There has been some little intimation that the house 
was for sale before Mr. Sacks spoke to witness about it, he did 

U surious thought but had thought of purchasing it before Mr. 
L.ks spoke of it. Witness thinks he told Mr. Sacks he would take 
the property on the same day he spoke to witness about it. Wit- 
ness P cannot say he contemplated buying that house pnor to Mr. 

Sacks mentioning it. 

Redirect: 

Tn 1008 witness was with the Chapin-Sacks Manufacturing Com¬ 
pany, was not fLiiliar with the "condition of the outstanding 

accounts of Golden & Company. 

\ 
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Clarendon Smith: Had had 912 S Street built under contract, 
its cost being over $11,000. Conveyed it to Ernest H. Daniel; told 
Golden & Company that, if he sold his house, and also his feed busi¬ 
ness, for which he had an offer he would be able to pay every dollar 
in the world he owed and have several thousand dollars left over. 
Had an offer for the feed business at that time, and had no anticipa¬ 
tion that the man would not be able to stand by the offer, 

56 he had been after witness a half dozen times to sell. After 
looking over his accounts, at the time of the conveyance, 

witness found he was running behind, and knew he would have to 
sell his house and business and everything to pay off his debts and 
come out all right. Thought if he sold his feed business to the 
party who promised to buy it he would be able to pay. The pro¬ 
posed purchaser of the feed business wanted witness to give an 
option on it, and witness could not do this until he got a purchaser 
for his house. He had no reason to believe he could not pay off 
his debts. His belief was if he sold his business he could pay off 
every dollar. He had no doubt at the time he sold his house that 
he would be able to sell his business at the price which he had been 
offered for it. 

Cross-examination : 

Bought the lot about 1884 for $1,500, and built the year after, 
Mr. Duhay being the builder; built the stable several years after¬ 
wards; it cost between $500 and $600; brick-layer did the brick 
work, witness did the other part, and then put in the elevator, at 
cost of about $300. Stable cost about $800. Have no record of 
what it cost but that is my recollection. The house cost in the 
neighborhood of $6,000, and it was left partly unfinished, then 
witness completed it, adding fixtures, mantes, etc., after which wit¬ 
ness put in $1,000 extra in building a third story. Witness bought 
the ground for $0.75 a foot, it afterwards advanced as high as $2.50 
a foot, then depreciated. Witness put it at $1.75 a foot to Golden 
& Company—thus adding some profit to it—it was worth that when 
witness sold, making the total value of the house $11,000. The 
house did not cost $11,000, it was what the ground was worth and 
also what I paid, the .$11,000 was the increased value of the prop¬ 
erty over and above what I paid for it. The ground cost $0.75, 
and when I sold it it was worth about $11,500 at $1.75 per 

57 foot, it has been worth more than that. It had gone up and 
subsequently depreciated in value, and I think it went 

higher than $2.50 per foot. My memoij is defective in some 
things. The person who offered to buy witness’ feed business wag 
Mr. Byrd, whose first name witness does not know; had known him 
off and on, I did not know him personally;—he came there to sell 
goods and witness would see very little of him; that business was 
run by witness’ son and the bookkeeper, this was where witness’ 
trouble was; they had been losing business and witness did not look 
after it close enough. They ran it into insolvency in about three 
years. During the year 1908, before witness went into bankruptcy, 
his business down there was not paying, if it had been, he would not 
5—2675a 
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S weets after he sold his house a miU there and sold 
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Golden & Company. First pa * the butter business eight 
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seen Byrd half a dozen times or more at the store, perhaps I 

59 did, witness thinks he has seen him, but did not do business 
with him personally; did not carry his name on his books; 

bought mill feed from him for cash—he came from somewhere 
around Marlboro, thinks he had a little mill there. Never saw his 
mill but suppose he had one there. Whether he lived in Maryland 
or Virginia witness does not know, but understood he was from that 
neighborhood. Understood where he lived from witness’ son and 
Miss Postley, the bookkeeper at the feed store, who can tell more 
about Mr. Byrd than witness. Did not deal with him personally. 
Does not even know whether that is his right name or not, but 
understood that was his name. Don’t remember his name because 
did not know him personally. Young lady at the store said his 
name was Byrd, does not really know that it was. He first made 
his offer through Miss Postley and witness’ son, then talked to wit¬ 
ness about it. He was to give the cost price of the stock and fix¬ 
tures, was asked if Mr. Byrd agreed to do that and replied, “He most 
did once. * * * He was going to take the stock at cost price 

and was coming there in two weeks’ time. He did not have the 
money himself, but had made arrangements to borrow the money, 
and was coming there in two weeks’ time;” the first talk was before 
sale of the real estate to Golden & Company, and witness thought 
the consummation of the sale was after that. Would have to sell 
both his house and business to pay his creditors in full; made no 
investigation whatever as to Mr. Byrd or his ability to pay for the 
business; only took his word for it. Identifies his signature to bank¬ 
ruptcy schedule of credits and assets and presumes he made oath to 
it, beiieved it to be correct, or would not have put his signature to it. 
According to these figures witness’s unsecured debts are $5,576.54. 
His bookkeeper made up the schedules and witness took his word 
for it. There were some justice of the peace suits against 

60 witness pending at the time of the offer, does not remember 
that they were suing before the conveyance of 912 S Street. 

Cannot say whether he did or did not buy any goods on credit after 
June 8, 1908. Did away with no assets since the conveyance and 
bankruptcy proceedings, except in the regular course of business; 
does not think he owed Golden & Company anything at the time of 
the bankruptcy schedule, because he paid cash for everything he 
got then; paid cash from the time he sold almost, and then com¬ 
menced to kind of lag little bit afterwards; was asked if he meant 
that he began paying cash immediately after transferring the real 
estate and said he did not remember, he ran hardly any accounts 
with anybody after that; paid Golden & Company $7,000 or more 
and after that did not run an account with anybody hardly, because 
he did not want to open account; they did not require witness to pay 
cash, they never have done so; has owed them as much as $800 or 
$900 since the conveyance. Does not remember whether testified 
in the bankruptcy proceedings that he was required by Golden & 
Company to pay virtually cash after June 8, did not require it; they 
never required witness to pay cash; questions and answers were read 
to him and he was asked if they were so asked and answered in his 
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62 paid'for a day or two after*. f them all along. 

b charging them to him at all- nothing now. He 

Never stopped, as a rule pai , conveyance and all he h 

Sd them an he owed at the tune ^ *X c reditars since he went 
owed them since. Have not pa a . ^ ^ other cre ditors if they 
into bankruptcy. t\ ould ,' , lagged them just to gi\ e him 

sis sgs- 
a ar js ssrafi wys a 

creditors dollar for dollar, and t ^ hoU9e , thought Hamel was. 

know Golden & Co ’ 1 , money because thought he had his hu 
Paid Golden & Co. all the money, be d do n ars , s0 he could 

ness sold, would get from three.toleft clear to him, 
settle up dollar for dollar and. creditors that were 

fo start life over again. does not think any were 

Dressing him at time o « nionev to pay Golden & Co. b 

Sng at that time. Used all * e "7 st as leave pay one as the 
cause he intended to pay all ls < everything to pay his creditors, 
other. Knew would have to sen ^ ^ ^ ^ the house without 
Knew one thing for certa without selling the 

selling the store a “ d , T^h^ve enough to pay everybody It 
house and if | , . hi« 0 ther creditors after June, > 

is no fault of his did no P • convevan ce—a half dozen of 'themj>r 
paid some creditors after the e bankruptcy. Had teen 

V more. Paid none after going ^ wag doing ^ with 

63 kiting checks off and on f°r Co ’ in 1908: Frequently 

Hammond Brewer and Gteden &U> and 
gave them check for which hehad^ . meet the check wit- 

S^rthem^pposes borrowed $2<?000 in that way in the las 
ten yeafs. 
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Paid Golden & Co. the unmatured notes, because owed them and 
intended to pay every body everything he owed. It made no dif- 
ference that they were not due, intended to settle up with them and 
everybody else, and would have done so if he had gotten the money. 

Has known both Carter and Chapin since they were boys, fifteen 
or twenty years ago; they visited witness’ house. Made no attempt 
to sell house to anybody but Sacks. W hen he made the sale to 
Daniel, he had no idea of cheating any person out of a cent. Was 
just as truthful in making it as in any deal in his life, and thought 
he had made a good sale, and had made $500 or $1,000, because at 
auction it would not have brought so much, and thought Golden & 
Company had helped me out knowing my condition. Intended to 
sell his store; thought he could do so for $4,000 or $5,000, and would 
pay every dollar he owed to mankind; has always had a horror of 
bankruptcy, always had a kind of hard feeling for that kind of a 
man, and did not want to go into bankruptcy himself, begged his 
creditors not to put him through, walked up and down the Potomac 
River all one night—did not want to go into bankruptcy, wanted to 
do what was fair, would not have sold the house to Golden & Co. or 
to anybody else if had thought he was going into bankruptcy, has 
always tried to live a straight life, not to do anything against his 
fellow man in any way, shape or form, wanted to pay off every dollar 
in the world he owed. Asked what he meant by Golden & Company 
knowing his condition, said Golden & Company did not know wit¬ 
ness’ condition. He knew his own condition, won’t say they knew 
his condition, they knew how hard he worked, and they 
64 helped him out by selling the house for him. Mr. Sacks got 
a purchaser for the house. Mr. Millan drew the deed con¬ 
veying the property, he was witness’s attorney. (Note. —This deed 
does not require purchaser to assume the encumbrance on the prop¬ 
erty.) Was asked “did you not, under date of February 2, 1907, 
give a written statement to R. G. Dunn’s Mercantile Agency in 
which you valued 912 S Street at $10,000,” and witness, instructed 
by counsel for the defendants not to answer, said, “I take the ad¬ 
vice of my counsel,” was asked who his counsel were, and replied 
that he supposed Mr. Darlington was acting here. Asked how long 
Mr. Darlington and Mr. Johnston had been his counsel, replied, 
“They are not my counsel but they have been here representing me 
in looking after my interests in this matter. * * * I suppose 

they are advising me and I go by their advice” witness don’t know 
as they have been advising him heretofore. 

Had been in business since 1872, had made reports to Dunn and 
Bradstreet—he supposed because creditors wanted to know his stand¬ 
ing. Does not remember whether he gave them an estimate of 
$6,000 on some land in Virginia in February, 1907, or whether 
witness gave them the S Street house at value of $10,000, or whether 
repeated that valuation in March, 1908, or to Dunn in February, 
1907, but did if it has his signature to it. 

Prior to 1908, the next door lot to witness had an offer on it of 
$2.50 per square foot; witness wnuld not have sold for $15,000 then, 
it had deteriorated somewhat in 1908. In 1908 witness thought it 
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worth $11,000, three or four l, e . ars n ^°^v^Dunif and Bradstreet, 
worth $15,000. In quoting his K under the ham- 

he was giving what witness th g w()U ] d no t have taken 

mer, not what he would have la ’ nd ; n Virginia. Asked 

whether Kd Sj^gnia&'WcS 5^ 

asked him and so answered and replied Y e , ^ ^ gued for 
don’t remember Saul ever smng m , paid because 

$75 rent for July, 1908, the rent being ^ ^ d P in May 0 r 

he did not have tte money ihK> he threatened suit, does not re- 

SiS » s 5 ^ jisj-rsart'a 

cs/';; irffmi'uw „«■> b. 

dollars. , make the transfer of the prop- 

Went to Mr. J° hl \ston s °^\ . 11 h : m to 20 does not remember 
erty. Mr. Sacks or Mr. Daniel told hum to£, a* ^ ^ John . 

meeting Mr. Daniel till “Mr.- ^ day 0 f transfer. Does not 
ston in connection with this p P . > g Street, but identi- 

remember amount of check Pf" datol June 8, $8,000, 

fies his endorsement on the , , j n „ ar j p ay ment, believes 

endorsed by witness, which suppose. g P P a $3 000 incum- 

that is all he got Wp-jjAat’chek in bank 
brance, which left $o,uuu. i ., * Company and 

and checked out to several partly; P^ Gohlen & tomp y ^ 
everybody else he could. Checked out all cmu^ Jf he 

Golden & Company than an> o > > ^ Golden & Company 

thought the thing would turn < . or anv m0 re than he 
would not have gotten $ 8,000 from wM or a . ^ ^ 

fflffSSAfirfsStfeaiita!: 

MSSsSs. 

SS: up to three or four years before failed. 

Redirect. 

Wh.u built th. hou&e, <mm* >•“»*»>. >j"' 8 "Smtufy 0 ^ 

negro house there, n R , to buy t he feed business, not the 
two next to witness. d ' f assets and liabilities were 

prepared* by ^iss^Postley ^ whcThad nothing to do with witness’ deal- 
in ^?wi?n°S e undeSrnds n by kiting checks, is, you borrow some 
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money or a check to meet some obligation, and perhaps loan the 
party borrowed from a check for some money. Has done this off 
and on when a little short, and guesses it is done by thousands; get 
a friend to loan $500 or give a check for week or ten days, but never 
gave a check when was not to be used next day. Golden & Com¬ 
pany did not kite checks of witness, sometimes they would give wit¬ 
ness money and he would give them checks, they never borrowed 
any checks from witness. Does not remember his testimony before 
the referee in bankruptcy, but supposes the record of that testimony, 
at pp : 55 and 56 of the bankruptcy proceedings, is correct, in which 
he said he did not ask for credit, and that Golden & Company did 
not refuse him credit. Those statements are true. 

Originally, witness was going to sell everything, the butter busi¬ 
ness included, and advertised both the butter and feed business for 
sale, but, thinking it over, decided not to sell the butter business 
was to keep that and sell feed business only. 

67 Recross: 

Sold some of his wagons to his daughter-in-law, thinks two; she 
was going to run, not a butter business, but a different business. Had 
an. offer for the butter business, does not remember what it was or 
the name of the party making it; they did not come to any agree¬ 
ment—the party wanted to get it for nothing, so witness did not sell. 
He wanted to buy the route; he bought something, does not remem¬ 
ber now what it was, sold two wagons to another party. 

Ruth E. Postley : Was employed by Mr. Clarendon Smith for 
9 or 10 months as bookkeeper, in his flour and feed business. Don’t 
know the names of any dealers from whom Mr. Smith bought except 
Michael and Byrd. Bought corn and hay from Byrd, he came from 
down in Maryland somewhere, to whom witness suggested purchase 
of the place; witness said, “Why don’t you buy the place out”, he 
seemed to think it over; he came back several times and finally asked, 
“Do you think Mr. Smith will sell it?” Witness answered, “Yes, I 
think he will”; told Mr. Smith about it. Byrd later told witness 
had seen Smith and made an offer—I don’t know what the offer was. 
Smith expected him to buy at cost price, in a short time, we waited 
quite a time, and Byrd did not show up. He came there several 
times, talked with witness, went over the different articles and in¬ 
spected the stock, inquired as to amount of business which was done. 
He had appearance of intending to buy. Witness does not know, 
exact basis of the agreement, but does know that an offer was made.* 
Witness was there mostly by herself. Mr. Smith’s son was supposed 
to be there but was very seldom. 

Cross-examination: 

Byrd told witness he had made offer, Smith told witness ex- 
68 pected to sell. All I know about Mr. Byrd’s attempting to 
buy is what Mr. Byrd and Smith told witness. Has told all 
Byrd told witness that can remember. Byrd did not tell witness 
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what offer was, expected was going 1°^ ^d^Tto* pay fo/the 
that sort, at the that irt of stuff 

horses and wagons what were fixtures and teams, the value of 

does not depreciate wi ag Thinks Smith was to go over the stock, 
which was to be ascertain e . them and t he price paid for the 

fixtures, etc. and make - prices were fixed for the horses, 

different stuff, an in\en • : <semen t e ver made of them that 

wagons and fixtures, and no appraue , and fee d. Thinks 

witness knows of. Stoc' conns e ^ not ’ re member which, it may 
Byrd’s name was Georg , * • - from down i n Maryland 

not be either but think he lived in, paid cash for 

somewhere, do not re men ^ave his name on the books, 

what we got from him didnrt ^ Mr gmith bougM 

Nobody came with him. B ith him 4 or 5 months, be- 

of him in a wagon, had teeni dealing who knows Mr. Byrd, 

fore we closed. Do not n | |e j la d the financial ability to 

believed from his T'^tbat he owned his own place, also from the 
nav and from the fact that ne i nothing about stock 

amount of stock he sal ^ ^“^Vfact that he not only sold Smith 
he raised, except what he ®nd tactjn ^ have had a large place 

supplies, but other dealers around^^^ ^ ^ oth er dealers from 

to raise that aluou l^ ' e ; n several times with loads which 

what he said, and because came in • ,. d t me ot her dealers, 
did not leave with us; went on anc1 letoem AU^ ^ Thjnks 

h^olTiSaui miYwitness so. Witness suggested that Byrd buy 

because un derst^SmUh w^to^lh ^ ^ bankruptcy 

69 Two P*^®’ • tneS8 > handwriting, and does not recog- 

schedule, is not n ,, r there* believes they got up 

nize it; there was no other bo V who did it; never made any 
such schedules, might hai e bee Mr _ Smith’s son used to 

statement showing h ™. " aever took stock while there and does 
work on the books. parried To question whether anybody be 

ssr. rt«“”«*» ”“ b ”” d ’ ” y ’ Mr - 

Smith’s son used to work on books. 
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tures are still in the store, no one will buy them. Made way with 
no assets after June 8 and before the receiver in bankruptcy took pos¬ 
session. The ice box cost over $100, but could not sell it. There 
were six horses and 10 wagons, approximating $455., with exception 
of one horse and wagon claimed as exemption. Had sold two 

70 wagons and four horses to his daughter-in-law. Repeats does 
not remember any creditor who was pressing him for pay¬ 
ment of bills on June 8th. Cannot tell if a number of people are 
pressing him before June 8, do not remember anything about it 
Identifies a letter written on his letterhead, dated June 7, 1908, and 
signed by a drummer named Brown, whom witness had in the feed 
business, but knows nothing about the letter, which was addressed 
to Mr. L. P. Loving, and stated that the account of Stacey Cheese 
Company had been settled prior to receiving notice from Mr. Loving. 
Cannot say whether or not Loving was dunning me for payment on 
behalf of Stacey Cheese Co. before June 8, 1908, do not remember. 
Was asked if Theodore Michael whom witness was told would be pro¬ 
duced in a few minutes was dunning him during the spring of 1908, 
and replied, Michael would be apt to dun him in any month or in 
any year that I owed him anything. Has been doing this for years, 
ever since witness dealt with him, does not think ever gave Michael 
a check which never paid, may have given him checks in the spring 
of 1908, which were dishonored, he did finally dun witness on such 
checks in 1908. Witness wrote a letter to creditors, prepared by his 
attorneys, on July 2, relative to an extension of their accounts 
against him, and requesting attendance at a meeting of creditors 
called for Monday, July 13th, 1908, at the office of his attorneys; 
identifies his letter of July 2, stating that his financial condition re¬ 
quired that he ask an extension of time, he owed about $4,500 and 
had assets to pay everybody if given time, and that about 75 per 
cent of his indebtedness was contracted without his knowledge, offer¬ 
ing to give notes for 30, 60 and 90 days, with understanding that he 
be given the right to curtail and renew them and gradual work 

them out—asked if it is not a fact that after he made the 

71 transfer to Golden & Co. he tried to get all his creditors to 
take notes running from thirty to 90 days, with agreement to 

extend the notes when they became due, replied, “Yes’’, intended to 
pay every dollar he could and bind himself for life if necessary. 
Does not know that he had an appraisement of stock about July 1, 
1908. Identifies paper dated July 10, 1908, made out by Hammond 
Brewer, at witness’ request, placing value of the stock and fixtures 
at $1,501.69, horses, wagons, buggies and harness at $1,445.00, 
making total of $2,946.69, and stating he had taken Mr. Smith’s 
valuation on fixtures, wagons, harness, etc. not having seen same. 
Asked whether Saul and Company had sued him for $75 on Feb¬ 
ruary, 1st, 1908, he answered perhaps he did; he may have sued 
twenty times, that he would threaten suit if not paid within a few 
days and thinks he started several suits four or five years previously, 
asked if number of people had not sued him in 1908, and said he 
guessed they did, does not know that John J. Whittington sued him 
on February 5th, for $1,500; it may have been a disputed bill. 
6—2675a 
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„ r , r BUe( j him on March 19, 1908, for 
Asked whether Frank H. Cottie ^ he ^id I gave him a 

$10.40, ans«red, “Oil n°‘ bill t0 collect”. Josephus Abramson 
bill. I did not give him furniture hauled and got judg- 

sued him on May bth, 19 , , n • world, but he claimed 

ment Witness did not owe him a .^“tre was ’ not damaged; 
damage for some furniture, p0S j t i V e—was nothing connected 

thinks he is the party, would no be P the stace y Cheese Com- 

with the company business at alt P^ Cook on June 2 9, for 
pany sued him June 17, for », ?0 wiUiam James and 

$37:90, J. G. Adams on June 30, were ab out the time I 

Son on July 1st for &>9.2 , \ unk the Stacey Cheese Company 
was in trouble. Do %"° navme nt for a month before they 
72 were pressing witness ■ P ^ or w A Darbev, or B. S. 
sued him, or that - • • ^ )>e f ore transfer of property _ to 

Pearsall were pressing think they were; is asked if he sti 

Golden & Company—does n > * ' 0 cre ditors were pressing 

wanted it understood that he meantt tosay^ & Company, re- 

him at the time he made this tramier i that nobo dy was 

plied, “I would not sav that eithe , thou gh there may have 

really pressing him or forcing h P - j lect gome mone y in small 

been some few persons -ho w^Yf he was acquainted with Mr. French 
amounts for small bills, a-ked it u had given Bradstreet s 

ofBradstreet, then of February 1 1907, wherein he 

a statement of his assets un „ qqo a ud if he valued those 

valued his 912 S Street house at ^ered,‘ P Yes, the lowest value, 
premises at that sum in ^ th tha t’but my wife would not 

l WOUld ,a Yt'U tha?”-an> : thing that has to be sold at forced sale 
Sfo°r great deal less than it does at private sale. 

Redirect: . . Preferring to Schedule 

The schedule marked I ^uleTs^ot witness’ handwriting. The 

B-2) in the bankruptcy & - business. There were $300 or 

receiver was then in charg g rp^ey did not sell the inside 

J400 .Orth ot **,'?”' a valuable Ihlog to men in that 

SSt bTXifSd n.,«ll it- Kept 1. . f« »»»“» rfW 

the bankruptcy, and then ga\e 1 up. 

Rebuttal. 

t Marl the claim of the Stacey Cheese 

73 Lucas P. Loving: June 8 , 1908, and was 

Company against M . dozen times in reference to it, 

pressing for payment '> .,“j to keep his promises and finally wit- 

he promised to P^ aI \ v- Stacey business at 5th and K 

ness sued him. Ca led on him ^ h) witness to his coun- 

Streets; again ^witness offic^whenUe ^ ^ He presented the 
clairrf for payment to Mr a uhe ^"Ttlceived letter of June 

f S 8 ! g wS h i o°n mKSs letterhead and purported to come 
from him. 
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Theodore Michael: Was an unsecured creditor of Clarendon 
omitn and knew of his financial condition prior to June 8, 1908 

dunned him for money almost every day for six months previous to 
that time. 

<• 

Cross-examination: 

Was selling him goods for cash almost every day. He made re¬ 
quest to let him have credit for one day, or take his check; some¬ 
times we gave him credit for a day and had trouble to collect it we 
dunned him for our whole account. Asked what balance Smith 
owed him at that time, within six months prior to June 8, answered 
was selling him goods daily, the balance was changing right along 
let his account run for around $300. Witness was in the wholesale 
grain and feed business. Talked with Mr. Smith over phone almost 
everyday, that is the way witness dunned him. Witness’ collector 
went there almost every morning, he brought back several checks 
^ w ith Smith s signature on them. Witness has h us account 

74 with him. Sued Smith, but would not like to fix the date 

without looking up the record; he examines his ledger, be¬ 
lieves that it does nor show the date of entry of suit; probably from 
the 10th to the middle of July. Fixes it by the summons of July 2, 
1908. He owed $222.59 on May 30th, not counting notes or checks 
credited to his account or checks which were not paid. Bought for 
cash in May over $576. He gave witness three notes, dated June 8th 
and 9th and check for $50 to close his account. He defaulted in 
payment of the check, which was charged back to him, and there 
were other checks charged back to him as no good. His excuse for 
not paying money for which witness was pressing was did not have 
it. He told witness great many times before June 8th had other 
obligations to meet and could not take care of witness’ at the time. 


75 In the Supreme Court of the District of Columbia. 

No. 26662. Equity. 

Lucas P. Loving, Trustee for Clarendon Smith, Bankrupt, 

vs. 

Golden & Company, a Corporation, and Ernest H. Daniel. 

The foregoing is a statement of all the evidence adduced in the 
above entitled cause, on either side, and after hearing the testimony 
and counsel for either party, the court took the matter under con¬ 
sideration, and subsequently filed an opinion herein which reads as 
follows: 




I 


4 golden * co. *r al. vs. lucas p. loving, *c. 

6 In the Supreme Court of the District of Columbia. 

In Equity. No- 28662. 

* 

Lucas P. Loving, Trustee, 

GOLDEN * COMPANV, a Conation, and Ernest H. Daniel. 

Opinion of the Court Upon Final Hearing. 

The plaintiff as trustee in ^ankruptcv ^j^e^fburing the court 
Smith brought the bill in this sm . made by the bankrupt to 

set aside a certain conveyance th?d lad ^ Golden & Company, 

Golden & Company, or to Dame' instituted a preference un- 
upon the ground that sueh R h defendants answered; the plaintiff 
der the bankruptcy lav. Dot werg testimo ny was taken be¬ 
tted a general has been heard by this court upon 

fore an examiner; and the - decree is now to be rendered, 

the pleadings and the jf offic ial capacity in which he sues 

In his bill the plaintiff tat njatrict of Columbia, and then 

and the residence of the parties ini th^D ^ gmith w ho was then 

says that on the — da\ of "business was upon his own petition, 
engaged in the grain and ^t^ was on a creditor’s petition) ad- 
(the fact, however being that . ^ ban kruptcv, and that upon 

judged a bankrupt by this co pontiff was elected trustee, and 

_ day of October, 1908, the p occurences, to wit, on 

thereafterqualified ^Yoog Smith^t theowner, subject to a mart- 

the 8 th day of June 1908, there on in this city known as 

gage of $3000. of a lot * nd . at that time Smith s equit- 

number 918 B St Y\onem wt' worth about $8,000”; that on said 
able interest in said P«>Rerty was wo fee sub ject to said morL 
date Smith conveyed said real estat information and belief 

gage, to the defendant Dame . P w ^ en said conveyance 
77 the plaintiff charges t * a . tQ t ^ e defendant company in 
was made Smith was in . \ . Smith a pretended con- 

the sum of $7,56L80; thaf.^X, dav following such payment, to 
sideration of $8,000, an a Smith turned over to the com 

wit, on the 10th day of { un , e vlTad r^ceived from Daniel less cer 
Danv the same money which n wween Smith and the 

«P"“ “IStoto Steal™ of lb. 

ta <■« »» >£* *»^iar3sr&-A 

and effect of the transaction vastP^ t{ddng the title Daniel 
property; that in making e P comp anv. that although the record 
was acting as an agent for Infhoids the same in trust for the 

title still stands in Darnel s n ® sac ti on Smith was insolvent and 

company; that at the tim creditors as both defendants wel 

unable to meet the dem f a "n wL a iheme concocted between Smith 

STiX «2S£“ .ia -—■»» “ 
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in satisfaction of said debt and thereby give the company a prefer¬ 
ence over other creditors to the extent of the value of said real estate; 
that the money paid by Daniel to Smith was furnished by the com¬ 
pany and was the company’s money, and the money paid by Smith 
to the company as aforesaid was the same money furnished by the 
company to Daniel and by Daniel paid to Smith; that the price fixed 
for the real estate in the pretended sale was the amount of the debt 
of Smith to the company, plus the expenses, and the amount paid by 
Smith to the company was the amount received by him from Daniel 
less such expenses; that the transaction was intended to be and was 
in fact and in law a preference to the company, was made within 
four months previous to the filing of the petition in bankruptcy, and 
was a mere scheme and device to evade the provisions of the bank¬ 
ruptcy law forbidding preferences; that as such the conveyance to 
Daniel was and is void; but if the court should be of opinion that 
the transaction ought not to be so adjudged, then the payment of 
said debt should be adjudged an unlawful preference, and the com¬ 
pany should be decreed to turn over the amount thereof to the 
78 complainant; that the plaintiff is entitled to recover and ad¬ 
minister as assets of the estate either the real estate thus con¬ 
veyed or the money paid by Smith to the company in satisfaction of 
* said debt; and the bill concludes with appropriate prayers. 

Golden & Company, a body corporate, in its answer admits the 
formal allegations of the bill, also that Smith was adjudged a bank¬ 
rupt and the plaintiff elected and qualified as trustee and that on or 
about the 8th day of June, 1908, Smith conveyed the real estate de¬ 
scribed in the bill, subject to an encumbrance of $3,000, to Daniel as 
alleged. It admits that at the time of the conveyance Smith was in¬ 
debted to the company in the sum of $7,567.80; that said amount 
was paid to the company by Smith out of the money paid to Smith 
by Daniel as alleged but “denies that the intent of the said transac¬ 
tion was to pay the indebtedness of said Smith to this defendant out 
of the said property, or that it knew, had reasonable cause to believe, 
or did believe that the said Clarendon Smith was then insolvent, or 
unable to meet the demands of his creditors”; denies that said trans¬ 
action was a scheme concocted between Smith and the company to 
turn the real estate over to it in satisfaction of its debt, or to give the 
company a preference over other creditors “or that the price fixed 
for said property was the amount of said indebtedness plus the neces¬ 
sary expenses;” denies “to the best of its knowledge and belief that 
the amount paid to it in connection with said sale was the amount 
received by the said Smith from the said Daniel less expenses of the 
transaction as alleged.” Further answering it says that Smith was 
and for many years had been a customer of the company in its 
business as wholesale commission merchant and dealer in butter, 
eggs, fresh meats, etc., Smith being a retail dealer in butter and eggs 
and also in feed; that in the spring or early summer of 1908 Smith 
informed the company that he had contracted to sell his feed busi¬ 
ness to one C. M. Byrd who had agreed to purchase at invoice price 
and that if he could sell his said real estate for what it cost him he 
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years. May 30, 1908, his debt had amounted to $8,575.86, but it 
had been reduced within the next ten days by more than a thousand 
dollars, so that on June 8, 1908, it amounted to $7,568.80. Of this 
amount $3,368.00 rested in open account, $300.00 was represented 
by a check of Smith's which lay in the money drawer, being treated 
as cash, and $3,900.00 was represented by notes of Smith, one of 
which fell due the next day, June 9, 1908, and the others were due 
from time to time thereafter during the next few months. The com¬ 
pany had no security by way of indorsement upon the notes or other¬ 
wise. As assets Smith had besides the property which he conveyed 
to the company, a feed business which he conducted in rented 
premises of a ratlier poor character at Fifth and K Streets, ^North¬ 
west, where he had a small amount ot stock on hand and some fix¬ 
tures, wagons and horses of little value. The fixtures proved to be of 
no salable value. The wagons, or at least two of them, were disposed 
of by Smith to his sister, not long afterwards; and the net proceeds 
of all the personal property that came into the hands of the 
81 trustee from the receiver was between $500 and $600. The 
business was found not to be worth carrying on by the re¬ 
ceiver, and appeared by the books to have been dwindling down to 
almost nothing through the preceding several months. How much 
the company's representatives knew of the condition of Smith s busi- 
ness, the record does not show. They deny that they believed or had 
any reason to believe that he was insolvent or in any financial dis¬ 
tress. They say that they took his word absolutely; and it does not 
appear that they made any inquiry with a purpose to find out how 
he was getting on or how much he owed, or what he had wherewith 
to pay his other creditors. For several weeks before June 8th Smith 
had been talking with the company's representatives about selling 
the company his property at 912 S Street. His creditors were press¬ 
ing him and it had become evident to him that he must dispose of 
his property in order to meet their demands. It does not appear 
that the company's representatives knew that he was being pressed 
except that they admit in their testimony that he told them that 
their purchase of the property at 912 S Street, together with his sale 
of the feed business, “would relieve him of a great deal of worry and 
would enable him to pay off his creditors in full and leave $4,000.00 
or $5 000.00, with which to continue the butter and egg business . 
He was in the company’s place of business every day, and as the 
company’s treasurer expressed it, constantly “got after them to buy 
his house. At first, they say, they gave him no encouragement; but 
that after a while it occurred to the treasurer, Sacks, that one of their 
directors, Chapin, was looking for a house and that, possibly, if they 
took the property it could be resold to him. So, the^ say, Chapin 
was consulted, and found to be favorable, and, fully expecting to 
sell the place at the same price at which they could buy it, they con¬ 
cluded to accommodate Smith by making the purchase. Carter was 
vice-president of the company and acted as its manager. Carter, 
Sacks and Chapin were the representatives of the company who took 
the principal part in the transaction in question. They are all wit- 
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pany was the real owner; there was no secret in connection with the 
matter, that the transfer was made to Daniel instead of to the com¬ 
pany ‘as an easy manner of handling the proposition;” that is, that 
Uiapin having assured the company that he would take the prop¬ 
erty it was transferred to Daniel, “pending his, Chapin’s, definite 
decision; that it was customary with Carter to have Daniel hold 
such property as the company bought ; he could not say that the 
company had ever bought any before this; he had seen the property 
many times; had been through it to inspect it; is under the im¬ 
pression that he had done so in connection with this matter • did not 
make any arrangement with Smith about his paying the company 
V 1 , f U j 111 case tbe company did buy; naturally expected the in¬ 
debtedness would be eliminated because Smith said, if he sold he 
was going to pay all his creditors; when Smith asked for a statement 
he put in everything, notes not yet due as well as the overdue ac- 
count; there had been no agreement in regard to the payment of the 
indebtedness; Smith did not tell the witness that he"would pay 
he first found Smith was going to pay any of his indebtedness to 
the company when Smith’s check was passed to the company by its 
cm counsel; that Johnston was the legal counsel who represented 
the company in the transaction and attended to the legal part 
of it; saw Daniel’s check for $ 8,000 at Johnston’s office, but 
did not receive Smiths check there in the office; it was either that 
evening or the next morning; the company sent $ 8 , 000.00 to the 

^non°JJn Whlch Daniel ’ s check in favor of Smith was drawn; this 

P’vAno T2 8 ™ ade , up ()f two checks > one was the company’s check 
tor $7,898.15, the other was Johnston’s or Smith’s check for $106.85 

being the taxes and the interest on the mortgage which Smith had 
to pay to make the price to the company just $ 8 , 000 . 00 ; witness 
cannot say how long it took Chapin to make up his mind whether 
he would take the property,—“it was some little time thereafter;” 
1 u- W< !? n j 0 ^’ absolutely not,” the object of the company in making 
this deed to get its account paid, but, on the contrary, Smith’s credit 
was unlimited; Smith wanted to be foot-loose, to settle with all his 
creditors, and he thought the company could help him in that re¬ 
spect and turn over the property without any loss to the company 
and leave him independent and enable him to continue his patron¬ 
age—it would be a gracious act that would work no hardship to any 
one but would help Smith and help Chapin and help the company* 
Chapin could have bought the property of Smith but probably not 
on the terms the company would give him; the company was to sell 
to Chapin at the same price; did not insist on Smith’s" paying the 
company debt; considered Smith a good moral person besides his 
resources; the directors talked over the purchase of this property* 
there was no agreement Smith could buy the property back; it has 
been in Daniel’s hands ever since and witness presumes Smith is 
still occuping it; Smith had dealt extensively with Chapin & Sacks 
before the corporation was organized; his credit had never been 
limited with either concern; had never been any difficulty; never 
had to sue him; his account was never questioned; account some- 
tunes as high as $12,000.00 or $15,000.00, when he was dealing 
7 — 2675a 6 
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with Chapin & Sacks; would jpve 
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most important reason for buying was that witness desired to con¬ 
tinue Smith s patronage; he had been a good customer for a long 
ume and they wanted to help him along; a second reason was that 
' bad Previously talked with Sacks and the witness to the 
®, ** , tha , t . he . wo "' d probably take the house, and desired it as a 
Li l ° 1Ve i 1 explained that if he could dispose of 

is house and dispose of the business which he had alreadv entered 
into negotiations in regard to, that he would be clear and in good 
hl * mind would be free from any business worries, that 
t ha Y™ 1 Id continue in the butter and egg business much more ex- 

,X^!'r ti n the P , ast ’ and he would pay the jompany substan- 

him^anv nlrt th f e ? oods; " ben af! ked if they were to get back from 
wl™ i J ’a, f the Purchase price, he answered, No; that they 
were to get their account paid; that he thinks it took nearly the 
whole price to pay their debt; it was understood when they bought 

Je hou'c V\ at L i r debt should be paid; witness had never seen 
the hou.e, Sacks had seen it, as witness learned from Sacks- pre- 

;n e ^ had t ,h V tle sear , ohed ' but doesn ’t know; Daniel handled 
at matter and witness paid no attention to it; Daniel acted in all 

witness real estate matters for him; one object in taking the prop- 
ert.v was to get their debt paid but witness could not say it was the 
P n ” c ‘P al ohjeeti they took it at Smith’s request, not at their own 
thought Chapin wanted the house and it was an easy way for Chapin 

87 Ca * h 0l ? tlay; Presumes it is true that 

looa * 7,568 '. 8 ! 0 wblcb the y received from Smith on June 9 

Daniel n«id m a S!>me m0ney th ^ v fur nished to Daniel and 
} a R ad to Smith; were accustomed to cash checks for Smith • 

frequently loaned him money; knew that Smith was borrowing that 

bn/®® I* 0 Ca i r 1 ° n t 1 f Se a business ^ he was attempt- 
ng to do, had no knowledge that he was harder pressed that spring 

than at any other time; he was hard pressed at all times sinre the 

” ^ 6SS - kt \l W hlm ’ the custom was for Smith even- fifteen days or 

. to give them notes on seventy-five days and they were credited to 

him: the company discounted such notes and he paid them • «,n- 

sequently he owed the company all the time; the first knowledge 

th mith contem P lat «d insolvency was when the pe- 
WPiP filed there was no arrangement that Smith might buy 
t ha l the property, but witness did arrange that Smith might live 

n„nL’l Wi 'T - A ey C , bap,n was not t0 take the house thev let 

Darnel rent it to Smith; does not recall anv previous arrangement 

that Smith could stay there; the cashing of checks for customers was 

teZ«n?tK;x! h the oompany; witn - did 

Daniel says, he is a real estate broker, recalls the conveyance to 
by Smf; purchased that property for the company- price was 
paid by Golden & Company; the reason that title was taken in wit- 

m iL'ir lns ead of directly to the company, as Carter explained 
to the witness, was because the corporation could not take the title to 
real estate; knew nothing of Smith being indebted to the eLpanv 
never saw Smith till the day of the transfer; didn’t know he was a 
customer of the company; the only precaution the witness took was 
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to make sure the incumbranee ^ not more ttmn . 
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Smith was a witness for the defendant. His testimony is unsatis¬ 
factory and unconvincing. In places it is shifty and seif-contradic¬ 
tory* Judged by his conduct in this matter and his manner of tes¬ 
tifying in this case I cannot think that he deserves the e-comium 
pronounced upon him by the officers of the company in their tes¬ 
timony. He has evidently been grateful to them, but his regard 
for the great maxim, “Equality is equity,” seems to have been small. 

In considering the question whether the officers of the company 
had reasonable cause to believe that a preference was intended, the 
fact of greatest importance seems to me to be this,—that the pay- 
11 were receiving was of an unusual and extraordinary char¬ 
acter. It was not like the payments they had been receiving. It 
was not, for instance, like the payment of a thousand dollars and 
more which they had received from Smith within the previous ten 
days, reducing his indebtedness from $8,575.86 to $7,568.80. It was 
not a transaction in the usual course of business at all. Here was a 
man who was paying them in full for the first time in years. He 
was paying them not in money but in land. He was paying them, 
not in vacant lots, but in his own home, where he had lived for 
^ , year,. He was paying them with the only real estate he had 

in the world. He was paying them with what they must have 
known constituted the main part of his property. There is nothing 
to indicate that they had any reason to believe that Smith had any 
substantial property besides this, unless it was his feed business. 

They understood that he was about to part with that. They 
90 did not care to ask what he had as property connected with 
that business. They say they did not know whether other 
creditors got anything. They listened to his bald assertion that if 
he could sell it on the terms a man had agreed to, he would pay all 
his debts and have $4,000.00 left. They knew that he was hard 
pressed and that he had been hard pressed for years. They knew 
that he was worried over his business affairs, they knew that he 
had found that he must sell his home and his principal business in 
order to get rid of the troubles that were worrying him. They knew 
that thev had had to carry him along for years on notes because he 
couldn t pay his account with them out of any available funds, and 
that he had been indebted to them in many thousand dollars for a 
long time. Certainly in these circumstances the very transaction 
itself was of such an unusual character as to demand a mental at¬ 
titude on their part entirely different from that demanded by an 
ordinary payment upon account. Unless they were taking this 
property at- more than they thought it was worth in their anxiety 
to get their debt paid, they knew that they were getting every dollar 
of their indebtedness wiped out, not only what was due but almost 
$4,000 that was not due. A man who for years could not keep his 
account paid, hut had to he carried on notes was now paying his 
debts before they were due. He had been “after them” for weeks 
to purchase his home, being in their place of business every day. 
Then, all at once, it occurs to Sacks that Chapin might take the 
house. He mentions it to Chapin and all at once Chapin decides 
that he will take it and the conveyance is taken, before Chapin even 
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consults his wife about her willingneas to have it far . home. .They 
cq v they had absolutely no doubt that L nap TVipv <wiv in 

they*do'not have it conVeyed to Chapin but toSken^The ^m 
their answer that the reason u n ie j . j {t t t ] ie corporation 
pany direct was because they had of a debt, but 

could not take the title to rea es a > . , that Carter told 

they do not testify to that Only Dan el teshhes tntu 
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taken title to any land before that he 
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respect to the understanding that Smith should pa> all 
tVipm what was not due as well as what was due. Yet he firs 
to£ve the impression that Daniel had actively purchased the prop- 
S ertv instead of merely passively receiving the title. He say 
oo he “guesses” that Daniel did so at the request of himself and 
92 Sack?*when he well knows that such was the case, as appears 

later- chdms’ at first that he doesn’t recall the amount that Daniel 
later, cl - ^ property, and afterwards shows clearly 

™ S heTd remSber Si "will not admit that they were 
to iret back anv part of the purchase price although the sending of 
Jwbecks around the ring shows plainly that it was wrefully ar- 
rang^^forehand; says he presumes they had the title searched, 
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when both Daniel and Johnston deny that any suggestion was made 
to them that they should do it, and it is admitted that no search 
was made defendant’s counsel now arguing that there was no need 
ot a search and that they had not expected that one would be made 
in view oi Smith s long occupancy. 

Chapin’s connection with the transaction is not free from doubt 
nor his testimony entirely satisfactory. That there was some talk 
about Chapin taking the property I have no question, but I cannot 
think it cut quite the figure in the purchase that is now sought to 
be given it. It was rather a sudden conversion with an almost 
equally sudden relapse. If the taking of the property by the com¬ 
pany had really depended upon Chapin’s desire to have it I should 
expect that rather more deliberation would have attended that part 
of the negotiations, and that the release of Chapin from his obliga¬ 
tion, which was at least a strong moral obligation, would have been 
less easily obtained. I think that the Chapin incident has been 
unduly magnified in the testimony. 

In fact the case shows about all the ear-marks we should expect 

^_ .15 1 • . i • • i , A bankrupt, on the eve of 

proceedings against him in the bankruptcy court, pressed by his 

creditors and not knowing which way to turn, walking, as he testi- 
hed, beside the river in the night, trying to decide upon his course, 
seeing his principal creditor daily for weeks, and constantly urging 
him to buy his home, all the real estate he possesses, in order to free 
him from anxiety and enable him to pay his debts, telling such 
creditor that lie can pay everything he owes and have a surplus if 
the creditor will buy his home at what it cost him and pro¬ 
vided another man will buy his principal business at an 
agreed price, but not telling, and not asked to tell what he 
owed, nor what he had as assets; the creditor, on the other hand 
knowing that the debtor is hard pressed and has been hard pressed 
tor years and unable to pay his accounts as they fell due but re¬ 
quiring to be carried upon notes to a large amount, accepting the 
debtors offer and agreeing to pay him just a little more than the 
amount of the creditor s claim; arranging to have the title taken 
in the name of another, to have that other pay the debtor with his 
check, so that he will appear to be the real purchaser, while the 
creditor receives back from the bankrupt, at practically the same 
time enough to liquidate the debtor’s entire indebtedness to this 
creditor, both the part that is due and the part that is not due • hav¬ 
ing no search made of the title; allowing a good round price for the 
property, considerably more than it would bring on the market • and 
thus appropriating substantially the whole of the bankrupt’s estate 
and leaving between $5,000.00 and $6,000.00 of other debts to go 
without a dividend Of course there are reasons and explanations 
more or less plausible. Such will always be given by a creditor who 
acts m this way. The whole case had to be proved out of the mouths 
of the creditor s own officers and agents. But does not the case in 
its great, deep outlines, strike the mind at once as an example of a 
preference such as the bankruptcy law is supposed to make impos¬ 
sible? Did not these facts afford reasonable cause to believe that a 
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preference was intended? I canne^ «>me ^my,£*ion as a Mr 

•JKJSf»«™ i “ ata " H “ 1 ' "*“* y 

*nr,'•» -53&5SK 35 &”S5*r 

able statement ot the law tor v u tQ slan d, would, in 

the conveyance must be set A ide. pernicious precedent, 

my judgment, be an -infortunate t n*tosa> ? n ^ alue since the con- 
The property has dechnett ^ ^ brought for m ore than 
94 veyance was made. 1 ■ d along s i n ee it was brought, 

a year afterward * pb d nt iff’s attorney, and certainly 

partly owing to the illness tbe defendants than of the plain- 

the delay is not more th < ine that it would not be quite 

tiff. In such circumstances it seer - ‘ . intiff nam ely to charge the 
just to grant the decree asked y P y as fixed by the agreement 
defendants with the '“Vue ’ t P of , be check passed to the com- 

for the transfer nor with th < What the company really 

pany by Smith in payment of “ bgt ’ ntial justice will be done 

received was the real estate. rea i estate as of the date 

if the trustee is vested with thetitle to «» ntf for the fair net 

the petition was filed, the < e ^ ‘ t necessar ily what has 

income of the property since that time, ^ if the two 

been received but what oug defendant Daniel still holds the 
amounts are not the same., tee and an accounting can be had 

before^he^uditor'iniless the P«g« oTthe^ecraeTra o°nly 

Jd h « wm S ri e pSly settled after hearing 

^ 12?Su n prame°Court of the District of Columbia.] 
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Lucas P. Loving, Trustee for Clarendon Smith, Bank¬ 
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Lucas P. Loving, Trustee for Clarendon Smith, Bank¬ 
rupt, Appellant, 

vs. 

Golden & Company and Ernest H. Daniel, Appellees. 

No. 2676. 

BRIEF FOR GOLDEN & COMPANY AND ERNEST 

H. DANIEL. 

Statement. 

On the 8th day of June, 1908, one Clarendon Smith sold 
to Golden & Company Lot 85 in Square 363, improved by 
premises No. 912 S Street, N. W., in the city of Washing¬ 
ton, for the sum of $8,000, and subject to an incumbrance of 
$3,000 (Rec. pp. 5-6). Being advised that, as a corporation 




, , ni-trirt of Columbia, there 
organized under the ^ VVS ° • ht to ta ke title in its own 

was some question about its nght^to ^ made t0 

name, the purchaser caused (Rec „ pp . 7, 16). 

Ernest H. Daniel, one o 1 s - interest upon 

o». .f .he .h. to »< ■»"; 

amounting .« $106.85 “da .uppl^ >*» » 
himself .0 Goto » amo.m.ing “ 

his business as an egg and bn , a c ,() ..i $350.35. 

$/. 568 . 80 . leaving a tato-; „„ „„„ h , from 

In September following, a : nv0 l un tary proceeding in 

the date of the conveyance, - voluntary q{ ^ 

bankruptcy was instituted *g Lov ing was duly ap- 

creditors, in which proceeding Imcas 1 ^ » 1909) ten 

pointed his trustee in an ™ P ’ l kr uptcy proceedings, 
months after the **^£**%Z of the District of 
Mr. Loving filed in the Sup h conveyance from 

Columbia a bill in equity to ^cate unde r the 

Smith to Daniel, asthe appeals in this 
Bankruptcy Act. out of G f the case 

con,. ari«e. The »^»«.i. tetoto 

as established by the evidence. be considered, 

of Us own derived ^^^^/erence within the 
held the conveyance Wtea^ptcy ^ q{ 1898 , which 

int . ent “I*f the first assignment of error and raises 

ruling is the has is ™«ented bv the appeals. 

one of the three question p - provides that, with 

Section 57n of £dl not be proved 

an exception later to e s ’ nt to one yea r after the 

against the bankrupt esu b ^ ^ Go , den & Company 

adjudication. Mr. Smit months 

having been pnid b, h» pro v. », 

Prinr convcpancc «« no. 

claim against the esiare 
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attacked by the trustee in bankruptcy until July, 1909, or 
until two months before the expiration of the time within 
which claims could be proved; and, as stated by the Court 
in its opinion (Rec., p. 56), owing to delays arising in part 
from the illness of the plaintiff’s attorney and partly from 
other causes, not more the fault of the defendants than of 
the plaintiff, decision of the question whether or not the 
conveyance was a voidable preference was not had until 
December, 1913. Under these circumstances, it was con¬ 
tended on behalf of Golden & Company that the relief prayed 
by the plaintiff, namely, the vacation of the conveyance, 
should be conditioned on the admission of the Company to 
participate with other creditors in the distribution of the 
assets of the bankrupt, the denial of which contention con¬ 
stitutes the second and only remaining question raised by 
the appeal of Golden & Company. 

The sale of the property to Golden & Company was for 
the sum of $8,000, subject to an incumbrance of $3,000, 
making an aggregate price for the property of $11,000. The 
testimony shows that, in the six years which have elapsed 
and from causes shown by the testimony, the value of the 
property has depreciated so as not to exceed $6,500 or $6,750 
in value at the present time, while the trustee’s contention 
throughout the record has been that its value did not exceed 
that sum in 1908. The remaining question in the cases, 
raised by the plaintiff’s assignment of error, is whether the 
plaintiff should not recover from Golden & Company, not 
the property which he claims was conveyed to it by a void¬ 
able preference, but the $7,568.80 which Smith paid to it out 
of the purchase money given by it to him for the alleged 
void conveyance—and this notwithstanding the plaintiff’s 
above noted contention, supported by all the witnesses called 
by him (Rec., pp. 27, 28), that, at the very time of the 
conveyance by Smith to Daniel, the property was not worth 
more than $6,500 or $6,750. 


I. 


The first question, therefore to be considered is, Wa 

sale by Smith to Golden & Company a > 

within the intent and meaning of the Bankruptcy 

18 The provisions pertinent to this inquiry ^ctions^Oa 

60b of the Ac. „ they»»od » n J«“ ;ho5c Kction , o( 

transaction took place, the without 

t „ 9 -, 1910 two years later, being, of course, witnoui 

Lring u^. S »“ ~ rZZ. 

—■— -11; ttsr,rtSiTbi 
SHT- » £■*. “ ,h ' cH, ' ri ” 

Shed by the amendment being reasonable cause on he part 

» enablelfie creditor to '"““‘/“TX”" Coilkr » 
bcb, ,b,n other c«0,«r. «< 

Bankruptcy, Spends , he Ac. 

srs».~Sc?“c., * «*- 

„ j„ the authorities presently to be cited, require rea 
abkcause on the par. of ,he creditor to believe tba, 

preference was intended. . r 1Q0 ^ •<, f Q l- 

Section 60a. as amended by the Act of 1903, is as 
lows: 
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itors to obtain a greater percentage of his debt than 
any other of such creditors of the same class. Where 
the preference consists in a transfer, such period of 
four months shall not expire until four months after 
the date of the recording or registering of the transfer, 
if by law such recording or registering is required.” 

This section, it will be seen, is merely a definition of a 
preference, and enacts nothing in respect to its validity. 
The substantive enactment of the Act, in this respect, is 
contained in Section 60b, which is as follows: 

“If a bankrupt shall have given a preference, and 
the person receiving it, or to be benefited thereby, or 
his agent acting therein, shall have had reasonable cause 
to believe that it was intended thereby to give a prefer¬ 
ence, it shall be voidable by the trustee, and he may 
recover the property or its value from such person. 
And, for the purpose of such recovery, any court of 
bankruptcy, as hereinbefore defined, and any State 
court which would have had jurisdiction if bank¬ 
ruptcy had not intervened, shall have concurrent juris¬ 
diction.” 

To render a conveyance voidable under this Act, the fol¬ 
lowing propositions must be established: 

1. That, at the time of the conveyance, the grantor was 
insolvent. Wager vs. Hall, 16 Wall., 584, 601; Kimmerle 
vs. Farr, 26 A. B. Rep., 818, 820; In re Leech, 22 A. B. 
Rep., 899*; Walsh vs. First National Bank, 201 Fed., 522; 
Butler Paper Co. vs. Goembel, 143 Fed., 295. 

2. Reasonable cause on the part of the creditor to believe 
the debtor insolvent. In re Eggert, 98 Fed., 843; Hussey 
vs. Dry Goods Co., 148 Fed., 598; Paper Company vs. 
Stern, 198 Fed., 642; In re Pfaffinger, 154 Fed., 523. 

3. That the debtor intended a preference. Hardy vs. 
Gray, 144 Fed., 922; In re First National Bank, 155 Fed., 
100, 103; Tumlin vs. Bryan, 165 Fed., 166. 



4. Reasonable cause on the part ? f 
that the debtors conveyance ^s mte d«l g> ^ 3 . 

,,, re First National Bank, 103 reu„ 
erence. In re Co. vs . Stem, 198 

Tumlin vs. Bryan, 165 Fed., 10 , 8 18 ;Pirievs. 

Fed., (A2 ; Kimmerle vs. Farr 26 A. B. Rep- 

Title and Trust Co the burd en of proof 

And as to each of p Re must> as the condi- 

is upon the trustee in preponderance 

*»01 ,*<.rc‘^»b,i 143 

^rr-s. “i:: st***. *•>? ^ 

f 9 5 » B R.p, 380; , 

3- A»er - cJ*. >03 Fed, 

County Bank ... C£ 

“The natural presumptions are 
.1 the transaction.” Tumltn~ n „ 
Even the debtor’s knowledge that he is ^ Gray> 144 

presumption of an intent to pre ■ 818 ;nor:isan 

Fed., 922; Kimmerle vs. Farr, 26 A B. Rep » • 

intent to prefer to be presumed f om the credit 
that the debtor was insolvent. Kimmerle vs. 

B T R hTf ve legal proposition, to ***£££££ 

- the c ‘ uestion of pr ; ference ’ 

i* 7 \ Ti tun*; the successor of certain parmci y 
( (Rec’ p 17), which had conducted a similar business for 
(Kec “ p - ’ had been for many years a retail dealer 

SeTand eggs, purchasing ^ ^ 
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tended for perhaps twenty-five years, and his indebtedness 
to that firm sometimes reaching as high as from $12,000 
to $15,000 (Rec., p. 19). During all this period his credit 
had been good with the firm, there had been no difficulty 
about collections from him, “no suits, no lawyers, his ac¬ 
counts were never questioned” (Rec., p. 19). His indebted¬ 
ness to Golden & Company had never been materially less 
than it was on June 8, 1908 (Rec., p. 22); on May 30, only 
about ten days before the transaction in question, his in- 
debtedness to the Company was $8,575.86, or about $1,000 
more than it was on June 8, the date of the conveyance. 
The summary, at the foot of page 24 of the Record, by the 
bookkeeper of Golden & Company, called as a witness for 
the plaintiff, shows that, at the various dates specified, for 
two years preceding the transaction in controversy, his in¬ 
debtedness to the Company had at no time been as low as 
$7,000. No limitation, at any time, had been placed upon 
his credit with the Company; “he enjoyed the confidence 
of the officers of the Company to the fullest extent, and 
could have anything he wanted on credit” (Rec., p. 20). 
Mr. Sacks, Secretary of the Company, testifies at page 20 
that Smith was under no financial difficulties at the time of 
the conveyance that the witness knows of; while Mr. Carter, 
its Vice-President, who had general supervision of the entire 
business, testified that he had no knowledge that Smith was 
harder pressed that spring than at other times, that he had 
been hard pressed at all times since Carter knew him,— 
that his account was no larger than it had been before, and 
that his first knowledge of the contemplation of bankruptcy 
by Smith was when the bankruptcy proceedings were filed. 

Mr. Chapin, another Vice-President, but who had no 
active management of the affairs of Golden & Company 
at the time (Rec., p. 31), and who is the only remaining 
witness upon this subject, testifies that he did not know any- 



c tVe financial conditions in 1908, did not 
thing about Smit . indebtedness to 

know how much he owe solve nt or not, or 

Golden & Company, or « did not know he 

whether he had been sue ^ make any inquiries 

was hard pressed or k he had formerly paid us 

as to how much he -ed> k ^ ^ ^ doing the 

along, gave notes, ana ff o. 32). 

same thing as he had always tone ^ bu ’ siness> Mr . Smith 

In addition to his u t {eed business, which for 

conducted a separate a - ed on by his son and his 

about three years hac een . closely, and he had 

bookkeeper, he himself not watch his faUure th at 

not learned until two or three me he was 

this business was losing . "^ruptcy, when the re- 

...» ' fh" "nL p (L„ PP. 

ceiver came to take cha g be conducting a mill 

A Mr. Byrd, rvhon, he .,nd«r,.»d to ^ ^ ^ 

near Marlboro, and w o made ove r- 

ness with cracked com, screened mill ^ {eed 

tures to witness’ son and b between Smit h and 

business, followe > take over that bust- 

Byrd. between them « 

ness, resulting m a fin two weeks, at the end 

Smith would hold t e pro w j t h the money to take 

of which time Byre wou and fixtures cost (Rec-, 

the property over at w a , Messrs. Sacks and Car- 

p. 34). Smith thereupon that, if they 

ter> of Golden & Company, stating ^ ^ ^ h e 

would buy his S Street P r0 P' ^ money to the 

wonld “pay ;r r C'„, deb » ^ «* 

good,” he would be clear of debt his but . 

free from business womes, a h ^ ^ past> and 

ter and egg business more extensive y 18; 

pay substantially in cash for the fe ooa 
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Carter, p. 21; Smith, p. 33). “It absolutely was not the 
purpose of Golden & Company, in buying the property, to 
get its account paid in full; Smith’s credit was unlimited 
with it, and he was not ‘boned’ about it in any way, shape 
or form; it bought the property because approached by 
Smith, unsolicited. He stated his position, stated he wanted 
to be foot-loose and settle up with all his creditors—that he 
thought the Company could help him to do this, and at the 
same time turn the property over without any loss to us 
and this would place hint in a position of independence an 
enable us to retain his patronage. The Company thoug 
it would be a gracious act, working no harm to anyone, 
helping Smith, helping Chapin and helping itself (Sacks, 
Rec.. p. 18). Mr. Carter, pp. 21-2: “Our object in buying 
the property was, first and most important, that we ^ esl ^ 
to continue Mr. Smith’s patronage at our house. He a 
been a valuable customer and we wanted to help him along, 
second, Mr. Chapin had talked with Mr. Smith and myse 
to the effect that he would probably take the house, and 

desired it as a place to live in. * * * Asked whether 

the principal object in taking the property was not to get 
Smith to pay the amount of his debt, he answered, That 
was one of the objects, I can not say it was the principal 
one We took it at his request, not ours. Golden & 
pany’s most important reason for taking the property was 
its desire to retain his patronage, he had been a valuabk 
customer for a long period of time, and wanted to help him 
along. Another reason was, Mr. Chapin, of Golden 
pany, had said he would probably take the house for his 
own residence. The idea was that the firm would sell the 
house to Chapin on an easy payment plan, whereby e 
would get a piece of property he desired without having 
to put up a large cash outlay.” The payment of hts debt 
was one of the objects, can not say it was the principal one. 
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. L. tl ip nrooertv at Smith's request, not 
The Company took the pr p y d take it The 

at its own. “Chapin then 10 g any should be 

object of his doing so was not that the Comp 

paid this money (Carter, ec^ P d testifies that 

Mr. Sacks, at pages 19-20 ot tne ^ ny at 

Chapin had been looking aroun . ( the s m ith 

.1* «< "* 7“ I Company on 

LTw— frl’oTh conin’, tot Chapin 

**“*,ZT T^Sotoion lot to purchaso began m 
would take it. The 8 roache d witness, stating 

the spring of ^Swhen ^ ^ cost him> lt> 

that, if he coudseUt P P* - enaWe him to pay 

with the sale of his feed business, ^ ^ ^ ^ ^ t0 

off his- creditors in fu , w business, 

$5,000 with which to conduct his butter and egg^ ^ ^ 

and he asked witness to buy it Wrtnewt ^ arQund 
not interested; but, learning that C P told Smith 

for a home, thought he rmg‘^all concern.^ ^ ^ 

probably he cou ^ s ^ ked $n>500i b ut finally agreed upon 

$nOOO UP ' He told witness that the feed business was td- 
$11,UUU. ne 1 'J‘CI witness had abso- 

re ady sold to aP«Jty word as good as his 
bond/’ n °Some weeks transpired between^ first mention 
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. out having to put up a large cash outlay (R F£ 

Mr Chapin testifies that he was approached by Mt 
on the subject, that he looked into it, and that he finally 
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agreed to buy it if Golden & Company would make con¬ 
venient payments on it, something witness could pay out and 
not feel very much,” and that he agreed to pay $11,000 for 
the property; but that, on taking up the matter with his 
wife, she refused to move from where she was then living, 
adjoining the residence of her father and her mother, so 
long as they lived. Their residence contained but six rooms 
and a small bathroom; while the S Street house had a 
stable, which witness wanted, as he kept a horse. He had 
visited Smith at No. 912 S Street on numerous occasions, 
both on business purposes and socially, and had been all 
through the house; it contained plenty of room (see, also, 
Rec., 29-30), and was in a good residential neighborhood 
then, though it has changed very much since (Rec., 31-2). 
Carter may have mentioned to him that, if Smith could 
sell the house he would pay off Golden & Company’s bill; 
and, asked whether he would have bought the house ex¬ 
cept to enable Smith to pay that bill, he answered this was 
rather an inducement, he thought, for the Company to give 
him the terms he wanted. “Carter may have mentioned to 
witness that, if Smith could sell the house, he could pay 
off the bill, and pay off everything as witness understood 
it; does not know whether he got that from Mr. Smith or 
Mr. Sacks; but understood it would pay off every dollar he 
owed” (Rec., p. 32). 

Mr. Smith testifies he told Golden & Company that, if 
he sold his house and also his feed business, “for which he 
had an offer, he would be able to pay every dollar in the 
world he owed, and have several thousand dollars left over. 
Had an offer for the feed business at that time, and had no 
anticipation that the man would not be able to stand by 
the offer; he had no doubt at the time he sold his house 
he would be able to sell his business at the price he had 
been offered for it. * * * Had seen Byrd before 
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later told witness that he had made an offer, that Smith 
expected Byrd to buy at cost price, that they waited quite 
a time, but that Byrd did not show up; that he came sev¬ 
eral times and talked to witness, going over the different 
articles, inspecting the stock, and inquiring as to the amount 
of business done, and that he had the appearance of in¬ 
tending to buy; that they had been dealing with him for 
over five months; that she believed he had the financial 
ability to buy from his conversations, from the fact that 
he owned his place, and from the amount of stock that he 
said he raised on it; that he sold supplies not only to Smith 
but to other people around town, and that he must have had 

PlaCe t0 rai3e that am ° Unt ° f StUff ’ etC (Rec ’ PP' 

The plaintiff, Mr. Loving, testifies he received $546 from 
the receiver, and that, after all possible investigation, he 
could find no other assets; that Mr. Smith had a butter 
route, but there were no assets in connection with it, and 
witness had no knowledge of that business; that, from his 
experience as trustee in a large number of bankruptcy cases, 
he should say that the bankrupt could continue his business 
with much better results for his creditors than the trustee 
m bankruptcy could; that he has never known the good 
will of a business to be sold for anything in a bankruptcy 
proceeding, while a going concern, under the control of its 
owner, can very frequently be sold with an allowance for 
the good will; that, before instituting bankruptcy pro¬ 
ceedings, he investigated Smith and his business as a going 
concern, and from every angle he was hopelessly a bank¬ 
rupt; that he did not investigate his butter business, thought 
he was simply in the feed business; that the scheduled assets 
of his feed business aggregated $2,774.23, while the debts 
proved against his estate aggregated $5,458.58. The re¬ 
ceiver (Rec., p. 28) testifies he sold the personal property 


for $999.92, $506.07 of b y him To" the trustee 

penses, and $493_2s was of this testimony, even 
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the agreement to take P y s tQ Golden & Company, 
ness he would pay his i wou ld do so wh en 

and witness first knew prachttUyJh* be , 

the check was passed to the Company by it & 

p. 18). 
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18) . -The Company “ in,i« 

Smith that he wotdd^ pay _ ^ ^ ^ the sale- 

which he was g oi„ E to 



work very energetically. Witness had absolutely no doubt 
as to the accuracy of these statements, and believed Smith 
was sincere in every respect” (Rec., p. 18). “Smith told 
witness the feed business was already sold to a party named 
Byrd, and witness had absolutely no doubt of this; Smith’s 
word was as good as his bond” (Rec., p. 20). Mr. Carter 
testifies: Smith said that his house “cost him over $11,000, 
that he had a $3,000 incumbrance on it, and that he wanted 
to get out of it its cost; our object in buying the property 
was first and most important, that we desired to continue 
Mr. Smith’s patronage with our house. He had been a valua¬ 
ble customer and we wanted to help him along; second, Mr. 
Chapin had talked with Mr. Sacks and myself to the effect 
that he would probably take the house, and desired it as a 
place to live in. Mr. Smith told us, if he could dispose 
of the house and complete negotiation he already had on 
hand for the sale of his business, he would be clear of debt, 
in good shape, his mind would be free from business wor¬ 
ries, and he would continue his butter and egg business more 
extensively than in the past, and he would pay us substan¬ 
tially cash for the goods. Asked whether Golden & Com¬ 
pany was to get back from Smith any part of the purchase 
price of the property, witness answered ‘No.’ Asked 
whether, as a matter of fact, it was not to get all of it from 
him, witness answered, We were to get our account paid. 
* * * Asked whether the principal object in taking the prop¬ 
erty was not to get Smith to pay the amount of his debt, he 
answered. That was one of the objects, I can not say it 
was the principal one. We took it at his request, not ours/ 
Golden & Company's most important reason for taking the 
property was its desire to retain his patronage, he had been 
a valuable customer for a long period of time, and wanted 
to help him along. Another reason was, Mr. Chapin, of 
Golden & Company, had said he would probably take the 
house for his own residence. * * * Witness' first 

knowledge of the contemplation of bankruptcy by Smith 
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ness would not be able to stand by that offer, and that he 
had no reason to believe he could not pay up his debts. 
“His belief was if he sold his business he could pay off every 
dollar. He had no doubt at the time he sold his house he 
would be able to sell his business at the price he had been 
offered for it’’ (Rec., p. 33). Golden & Company “never 
refused him credit in any way, shape or form, or questioned 
him at all” (Rec., p. 36). “Would have paid off his other 
creditors if they had given him a chance; offered and begged 
them just to give him a chance, did not want to go into 
bankruptcy, and did everything in the world to prevent it. 
* * * Did not know Golden & Company was buying 

the house, thought Daniel was, paid Golden & Company all 
the money because thought he had his business sold, would 
get from $3,000 to $5,000, so could settle up dollar for dol¬ 
lar, have book accounts left clear to him and start life over 
again” (Rec., p. 36). “Paid Golden & Company the un¬ 
matured notes because owed them, and intended to pay 
everybody everything he owed. It made no difference that 
they were not due, intended to settle up with them and 
everybody else, would have done so if he had gotten the 
money. * * * When he made the sale to Daniel he 

had no idea of cheating any person out of a cent, was just 
as truthful in making it as any deal in his life, and thought 
he had made a good sale, thought had made $500 or $1,000, 
because at auction it would not have brought so much, 
and thought Golden & Company had helped me out know¬ 
ing my condition. Intended to sell his store; thought he 
could do so for $4,000 or $5,000, and would pay every 
dollar he owed mankind; has always had a horror of bank¬ 
ruptcy, always had a kind of hard feeling for that kind of 
a man, and did not want to go into bankruptcy himself, 
begged his creditors not to put him through, walked up and 
down the Potomac River all one night, did not want to go 
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into bankruptcy, wanted to do '^mny or anybody else 
have sold the house to always 

if had thought wj gomg not ^ ^ against his 
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For the purpose, apparently, of refuting the testirn 

t hat his creditors were not pressing him at ana 

prior to the time of the conveyance, he was asked, pag 



19 


41, if Saul & Company had not sued him for $75.00 on 
February 1, 1908, and answered “Perhaps he did,” but this 
is not followed by any evidence that there was such a suit. 
The only suits prior to July admitted by the witness or 
otherwise shown in the evidence was a suit by Frank H. 
Cottier for $10.40, upon a disputed claim, and a suit by 
Josephus Abramson on May 6, 1908, for damages to furni¬ 
ture alleged to have been injured by Smith in hauling it, 
which furniture he claimed was not damaged. 

In the opinion below, evidence of an intent to prefer, 
and knowledge of it on the part of the officers of Golden 
& Company, is found in the fact that Daniel paid Smith by 
his check for $8,000, and that Golden & Company de¬ 
posited the money in bank to Daniel’s credit to make the 
check good, which the opinion refers to as “sending the 
checks around the ring” (Rec., p. 54). Bearing in mind 
that the conveyance was made to Daniel because of a doubt 
whether Golden & Company might purchase real estate, un¬ 
der its charter, we certainly have a more innocent as well 
as a more reasonable explanation of the fact that Daniel 
paid for the property by his check, while Golden & Com¬ 
pany, for whose benefit the transaction was taking place, 
made good the amount of the purchase money, than to 
assume, first, that the transaction was a fraud, and, sub¬ 
sequently, that three business men, of long experience and 
unimpeachable standing in the business world of Wash¬ 
ington, have committed deliberate and wilful perjury in 
respect to the matter. 

Perhaps a reflection still further far afield, upon the in¬ 
tegrity and veracity, under oath, of the officers of Golden 
& Company, is to be found in the following extract from the 
opinion, at page 54: “They say in their answer that the 
reason why the title was not taken to the company direct 
was because they had been advised that the corporation 
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The opinion, at p. 54, attributes to the witness Sacks 
“some want of frankness and sincerity” from the fact that, 
having testified that Smith could have done as he pleased 
about paying Golden & Company what he owed them out 
of the proceeds of the sale, that it was neither the chief 
object nor any condition of the sale that its bill should be 
paid, and that the deed was made to Daniel because it had 
been the custom of the company to take title to land in his 
name, “in the next breath he admits that the company had 
never taken title to land before,” and that he could not tell 
whether Smith’s showing him a statement of his assets and 
liabilities had occurred many years, or many months, be¬ 
fore this transaction. The statement that it had been the 
custom of the Company to take title to lands in Daniel s 
name, it is apparent, was an error, corrected “in the next 
breath”; but what want of frankness or sincerity is shown 
by contrasting that error, or the inability of the witness to 
testify when it was that Smith exhibited to him a state¬ 
ment of his assets and liabilities, with the testimony of the 
witness that the payment of Golden & Company’s bill in 
full was not a condition of the sale, we submit is not ap¬ 
parent. Summoned as a witness by the adverse party, in 
1911, to testify in relation to a transaction which had taken 
place in June, 1908, with no prior intimation as to what 
the subject of his examination would be, it is not remark¬ 
able that some answer, given on the spur of the moment, 
to unanticipated questions, should need correction. We 
submit there is absolutely nothing in the testimony of Mr. 
Sacks, or of Mr. Carter, or Mr. Chapin, which can justly 
or fairly subject them to the grave imputation of insincerity, 
or the absence of frankness, in the testimony given by them 
under the sanction of their oaths. 

The opinion further infers the falsity of all the direct 
testimony in the case upon this subject of an intended pref- 
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necessarily presupposed a title examination satisfactory to 
the mortgage. These arguments are submitted, with con¬ 
fidence, for the consideration of this court, in its consider¬ 
ation of that phase of the case, as leading to a more rea¬ 
sonable and innocent conclusion than that seemingly deduced 
from it below. 

What should be conclusive, in its corroboration of the tes¬ 
timony of Messrs. Sacks and Carter that payment of the 
debt to Golden & Company out of its proceeds was not a 
condition of the sale, is the testimony of Mr. Johnston, by 
whom, as attorney for Golden & Company, the deal was 
closed. He had no instructions from Golden & Company 
to collect from Smith the amount of his debt to it, and no 
intimation from it that such payment would be made, nor 
any statement of the amount of the debt, or whether Smith 
owed it anything. He had no previous instructions from 
the Company “as to how much he owed, or to collect any 
amount”; nor had he any knowledge or information, from 
any source, that Smith was in financial difficulty.” Smith 
gave him a check for Golden & Company within a day or 
two of the execution of the deed, he thinks on the same 
day, stating he wanted to pay his account; Mr. Johnston 
had no statement showing what amount was due, and did 
not know whether the check offered by Smith was for the 
right amount until he called up Golden & Company 
over the telephone and made inquiry. The account was 
not placed in his hands for collection, nor the amount 
given him on this previous occasion. His recollection is 
that he called up the house in regard to it at the time, and 
that he did not know about it; he thinks the amount was 
not given him, nor any amount, only the amount of the check 
was given him”— i. e., the check for the purchase money of 
the property. “His recollection is that Smith gave him a 
check for his indebtedness, that witness called up and asked 
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either withdrawn or restricted; and that gradually he again 
began to have an account with the company; that, notwith¬ 
standing his reverses and bankruptcy, the company still re¬ 
garded him as a good risk morally, and that he could still 
buy things on credit if he desired to do so. Smith testifies 
that in his examination before the referee in bankruptcy 
he testified that he did not ask for credit and that Golden 
& Company did not refuse him credit, and that those state¬ 
ments were true (Rec., p. 39); that Golden & Company did 
not require him to pay cash after June 8, 1908, and that they 
never refused him credit in any way, shape or form, or 
questioned him at all; that he did not have a book account 
after the conveyance because he did not want to give or 
get credit (Rec., p. 36) ; that they did not require him to 
pay cash, they have never done so, and he has owed them as 
much as $800 or $900 since the conveyance (Rec., p. 35). 

At page 36 of the record, Smith, on cross-examination 
and in reply to questions th£ form of which does not appear 
in the transcript, is quoted as testifying that he 
had been “kiting checks” off and on for ten years, and was 
doing so with Golden & Company in 1908, frequently giving 
them a check for which he had no money, and borrowing 
money from them, or checks from them, to deposit to meet 
the checks he had given—that he supposed he had bor¬ 
rowed $20,000 in that way in the last ten years. On re¬ 
direct, pp. 38-9, he states that what he understands by 
kiting checks is, “you borrow some money or a check to 
meet some obligation, and perhaps loan the party borrowed 
from a check for some money. Has done this off and on 
when a little short, and guesses it is done by thousands; 
get a friend to loan $500 or give a check for a week or ten 
days, but never gave a check when it was not to be used 
next day. Golden & Company did not kite checks of wit¬ 
ness ; sometimes they would give witness money and he 
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action was intended as a preference and must have been so 
understood by Golden & Company, the fact that the trans¬ 
action was not in the usual course of business, that Smith 
was paying it in full for the first time in years, and that a 
man who for years could not keep his account paid, but had 
to be carried on notes, was now paying his debts before they 
were due—the latter remark in the opinion being based upon 
the fact that Smith asked for a statement of all his indebt¬ 
edness to Golden & Company, and was accordingly fur¬ 
nished a statement which showed both the open account and 
certain notes previously given, not yet matured, the full 
amount of which indebtedness was covered by his check 
given to Mr. Johnston. As will presently appear, when we 
come to the consideration of the authorities bearing upon 
the subject of preference, the fact that a debtor pays his 
indebtedness, not in the usual course of his business, but 
by sale of all his property, accompanied by the representa¬ 
tion, which the creditor has no reason to disbelieve, that 
he is selling for the purpose of paying his debts and that 
the proceeds are sufficient for that purpose, raises no pre¬ 
sumption of a preference, or of reasonable cause tp sus¬ 
pect one. This feature of the opinion is referred to here, 
only because of its seeming assumption that the omission of 
a business man to pay his accounts in full, and his carrying 
his indebtedness for the commodity in which he deals partly 
bv notes, affords some evidence of insolvency, or casts sus- 
picion upon the transaction now under review. It is a fact, 
known to all persons at all conversant with the conduct of 
mercantile, manufacturing or trading businesses generally, 
and which must consequently be taken as a matter of ju¬ 
dicial cognizance, that the individuals, firms and corpora¬ 
tions engaged in them almost or quite universally utilize 
credit in a larger degree than capital in their enterprises, 
and constantlv carrv their indebtednesses in the form of 
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earlier, when he thought himself solvent and that he had 

perfected a transaction by which all his debts would be paid 

and a comfortable balance left over, is an error which could 

arise only from a confusion or inadvertence in respect to 
time. 


The Law of the Case. 


i he foregoing is believed to be a complete and fair sum¬ 
mary of the evidence in this case bearing upon the question 
whether or not, at the time of the conveyance, the creditor 
"bad reasonable cause to believe that it was intended there¬ 
by to give a preference.” 


Upon this question, as has been noted above, the bur¬ 
den of proof rests upon the trustee in bankruptcy to es¬ 
tablish, by a preponderance of the evidence, the proposi¬ 
tions that, at the date of the conveyance, (1) Smith was in¬ 
solvent. (2) Golden & Company had reasonable cause to 
believe that Smith was insolvent; (3) Smith intended a 
preference; and (4) there was reasonable cause on the 
part of Golden & Company to believe the conveyance w^as 
intended to give a preference. 


1 . 

Insolvency. 

Upon this question, the present Bankruptcy Act is more 
favorable to the validity of the transaction than was its 
predecessor, the Act of 1867. Under the former Act, in¬ 
solvency w as defined as an inability to pay debts in course 
of business though, even under this Act, the Supreme 
Court held in Grant vs. National Bank of Monmouth, 97 
U. S., 80, that the renewal of a note, the overdrawing of 
a bank account, incorrect habits, a reckless manner of busi¬ 
ness and seeming to be pressed for money, was enough to 
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en, and not to the mere dead matter of the plant after 
bankruptcy intervenes.” Butler Paper Co. vs. Goembel, 
143 Fed., 295 (C. C. S., 7th Circuit). 

For the purposes of the present case, little importance is 
attached by counsel for the defendants to the question 
whether or not Smith was insolvent on June 8, 1908. The 
foregoing considerations are submitted as a matter of jus¬ 
tice to him, in view of his testimony that he believed him¬ 
self at that time to be solvent, and, we submit, as tending to 
uphold the good faith and reasonablenes of his contentions 
in that regard. The burden of proof jests upon the trus¬ 
tee in bankruptcy to show that he knew or believed him¬ 
self to be insolvent; since, if he believed to the contrary, 
that he was able to pay all his debts in full, it is manifest 
that the conveyance was not made by him with the intent to 
give a preference. 

If we concede, however, that Smith knew on June 8, 
1908, that he was insolvent, we reach a second proposition, 
the establishment of which, under all the authorities, is es¬ 
sential to sustain the decree below, namely: 

II. 

That Golden & Company had reasonable cause to believe 
that Smith was insolvent. 

Upon this proposition, with respect to which, also the 
burden of proof rests upon the trustee in bankruptcy, no 
testimony whatsoever is afforded by the record. Smith was 
conducting his business in the same manner and, in so far as 
Golden & Company’s officers knew, as prosperously as he 
had been doing for the past 25 years. Within thirty days 
before June 8th, he had reduced his indebtedness to it to 
the extent of $1,000, and his indebtedness, on the very date 
of the transaction, was no greater than the indebtedness he 
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fined in Section 60a, 60b, the creditor must have rea¬ 
sonable cause to believe the debtor to be insolvent in 
fact, as the foundation for reasonable cause to believe 
that an unlawful preference is intended.” In re Eg- 
gert, 98 Fed., 843, affirmed by the Circuit Court of 
Appeals in 102 Fed., 735. 

The creditor must have reasonable cause to believe the 
debtor to be insolvent in fact as the foundation for reason¬ 
able cause to believe that an unlawful preference was in¬ 
tended ; since, unless the debter is insolvent, there can be 
no preference in fact, and it necessarily follows that, unless 
the creditor has reasonable cause to believe the debtor to be 
insolvent, he cannot have reasonable cause to believe that 
the debtor intended to prefer him. 

* 

“Unless the debtor was in fact insolvent, it can not 
be held that such a grantee had reasonable cause to be¬ 
lieve the allegation.” Wager vs. Hall, 16 Wall., 584, 
601. 

In view of the absolute necessity, under the authorities, 
that the trustee in bankruptcy shall establish by the weight 
of the evidence reasonable ground on the part of the creditor 
to believe the debtor to be insolvent, and in view of the ab¬ 
sence from the record of any evidence whatever tending 
to prove such reasonable cause, discussion of this case, cer¬ 
tainly in the opinion of counsel for the defendants below, 
might well end here. Not only is there no evidence tending 
to show reasonable grounds, or any grounds, for such be¬ 
lief on the part of Golden & Company, but all three of its 
officers, Messrs. Sacks, Carter and Chapin, establish affirma¬ 
tively, unless it can be found from this record that they 
have testified falsely, that they had no such belief, but, on 
the contrary, were informed by Smith, and believed, that 
the very transaction which they were aiding him to ac- 
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due, the creditor had been urging payment, and the debtor 
promised to pay it as fast as she could; held, that this was 
insufficient to establish that the creditor had knowledge or 
reasonable cause to believe that the debtor was insolvent. 
After citing Merchants’ Bank vs. Cook, 95 U. S., 342, to 
the effect that, under the law of 1867, a condition of the 
debtor s affairs, known to be such that a prudent business 
man would conclude that he could not meet his obligations 
as they matured in the ordinary course of business, would 
constitute reasonable cause to believe him insolvent, the 
Court said: 

“Under the present law, this decision of the Supreme 
Court would require that the condition of the debtor’s 
affairs ‘must be known to be such that prudent business 
men would conclude that the aggregate of the debtor’s 
property at a fair valuation was not sufficient to pay 
his debts,’ before there is reasonable cause to believe 
that the debtor is insolvent, and that a preference 
would therefore be the result of a payment in such 
condition.’’ 

Such being the test, what is there to be found in the rec¬ 
ord in this case which can by any possibility make out the 
burden resting upon the trustee in bankruptcy, with respect 
to the necessary element of his case now being considered ? 

In Hussey vs. Dry Goods Co., 146 Fed., 598, a mercantile 
house had sold goods to the bankrupt a few months prior 
to the bankruptcy. He was slow in making payments, 
the creditor had learned that he had placed a mortgage on 
the stock, and he therefore sent an attorney to look after 
the claim. The hankrupt stated to the attorney that he 
did not have sufficient capital to meet his bills promptly, 
but was doing a profitable business, was entirely solvent, and 
had an offer, in cash and in land, for his stock, amounting in 


36 


mn in excess of his indebtedness, \\ hich 
value to a sum $2,000 m excess ot ac _ 

four months thereafter. The Cucu.t Court of Appeals .to 
the 8th Circuit, affirming the decision of the District C 
that these facts did not constitute reasonable cause u P° n e 
creditor to believe a preference teas .mended, 

said: 

jsuts * ■ 

?r 5 tVtn netition The bankrupt, as it now ap- 
ment of the mortgage was oi his debt 

r . s “o 

S SX^V,”'&™^' p x e S,“5 , s 
“ Se-SJd m"ss e. *k tr ,he 1 "T„. 

gagee "°r hs^ttorney J n *Vteli he could 

not'then pa, all bis creditor, in ™n^and that some 

sun sT^ss* 

i,< ’ r ,“TbTSS.SuS“ " «v«« >» 

him ofTbecmestion * * * '“"J 

affords sufficient ground for adjudication 




37 


runtcy against him, but is not sufficient to avoid a trans¬ 
fer constituting a preference as against the person re ' 
ceivin- it. To constitute the latter, it must be shown 
additionally, that the one receiving it must have had 
reasonable cause to believe it was a preference. 

In Paper, et at., vs. Stern, 198 Fed., 642, the Circuit 
Court of Appeals for the 8th Circuit, said: 


“The knowledge of facts which give a creditor, 

or a person benefited by a preference reasonable cause 

to believe at the time of the transfer that it ls > nten< ^ 
to give a preference thereby, is indispensable to t 
establishment of a voidable preference. 1 ^ 

fear, and facts that arouse suspic'on and fear n the 
mind of the creditor, or party to be benefited but gi 
no reasonable ground for him to believe that a prefe 
ence is intended by the transfer, do not make a prete 

ence voidable.” 


III. 

The third independent and indispensable element, the 
burden of proving which rests upon the trustee in ban 

ruptcy, is, 

3. Did Smith Intend a Preference? 

The condition of the avoidance of the transfer of prop¬ 
erty within the four months, under Section 60b as it stood 
at the time of the conveyance now in question, was, that 
the -rantee “had reasonable cause to believe that it was 
thereby intended to give a preference.” This involves, of 
course, a finding, first, that it was intended to give a pref¬ 
erence, and, secondly, that the grantee had reasonable cause, 
to believe that intention. Unless, therefore, it is shown by 
a preponderance of the evidence that Smith executed t e 
deed of Tune 8th with an intention to give Golden & Com¬ 
pany a preference, the Act does not authorize the setting 

aside of the deed. 
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of the proof the fact that Farr had reasonable cause 
to believe that by the assignment of the mortgage it 
was intended to give him a preference. * * * A 

presumption of law that the debtor intended to give a 
preference does not arise from the fact alone that he 
knew himself to be insolvent. (Citation.) It will 
often, if not generally, happen that a person, though in 
fact insolvent, will, while continuing his business in the 
usual way, make payments without a thought of dis¬ 
paragement of other creditors, and with confidence in 
his ability to pay them all. (Citations.) Neither is 
the creditor’s belief that the debtor is insolvent in itself 
equivalent to a belief that he intends a preference. (Ci¬ 
tations.) The creditor, as was said by this Court in re 
First National Bank of Louisville, 18 Am. Bkr. Rep., 
766, ‘may share in the confidence of his debtor, and 
may well suppose that the debtor, while paying him 
his debt in the common course of business, is acting 
without any purpose of giving a special favor.’ And, 
as was said by the Circuit Court of Appeals for the 5th 
Circuit in Tumlin vs. Bryan, 21 Am. Bkr. Rep.,319,165 
Fed., 166, at p. 169: ‘Reasonable cause to believe that 
a preference was intended can not be held to be proved 
by circumstances that would merely excite suspicion. 
And circumstances may seem suspicious after the bank¬ 
ruptcy occurs that would not appear unusual at the time 
of their occurrence, and would then have presented no 
“reasonable cause” on which to found a belief of in¬ 
tended preference. Merchants and other business men 
constantly continue to make payments up to the very 
eve of failure, and it would be disastrous to have them 
set aside on slight proof, or mere suspicion. (Cita¬ 
tions.)’ ” Kimmerle vs. Farr, 26 A. B. Rep., 818. 

In Hardy vs. Gray, 144 Fed., 922, the Circuit Court of 
Appeals, reversing the action of the Court below in holding 
. the transaction in controversy to have been a preference, 
said: “It appears to us that, by this, the learned Judge 
eHminated the element of actual intention on the part of the 
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fore the question is whether the authorities support the po¬ 
sition taken by the trustees, as we have explained it, not¬ 
withstanding the natural reading of the statute as amended 
in 1903 is as we have stated it to be.” The Court, after 
a review of the judicial history of the phrase “reasonable 
cause to believe,” under both the Act of 1898 and that of 
1867, reaches the contrary conclusion, and reversed the de¬ 
cree below. 

In re First National Bank, 155 Fed., 100, 103, the Cir¬ 
cuit Court of Appeals for the 6th Circuit said: “To make 
the reception of payment a preference, the creditor must 
have had reasonable cause to believe that the debtor was in¬ 
tending to give him a preference over other creditors, and 
we incline to think, with the Circuit Court of Appeals for 
the First Circuit [citing the above case of Hardy vs. Gray], 
that the reasonable implication of the language is that the 
debtor himself must have intended the preference. The very 
word signifies the doing of the thing with a purpose to give 
an advantage; and the construction which treats the motive 
of the debtor as indifferent seems artificial and awkward. 
But it is enough to say that the belief that a debtor is in¬ 
solvent is a very different thing from a belief that he in¬ 
tends a preference; for it would often, and probably gen¬ 
erally, happen that a person, though in fact insolvent, would, 
while continuing his business in the usual way, make pay¬ 
ments without a thought of disparagement of other cred¬ 
itors, and with confidence in his ability to pay them all. 
And, upon like considerations, the creditor may share in 
the confidence of his debtor, and may well suppose that the 
debtor while paying him his debt in the common course of 
business is acting without any purpose of giving special 
favor.” 

Nor is it necessary, as has already been pointed out, that 
the payment shall have been made in the usual course of 
business. In Hussey vs. Dry Goods Co., 148 Fed., 598, the 
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The necessity of establishing this proposition, the fact 
that the presumption of law is against it, and that it is not 
to be inferred from either the debtor’s insolvency or the 
creditor’s knowledge of it, is shown by a number of author¬ 
ities cited in connection with the questions above consid¬ 
ered—among them Tumlin vs. Bryan, supra, p. 6; Kim- 
merle vs. Farr, supra, pp. 38-9; Hardy vs, Grav, supra, pp. 
39-41. 

"1 he testimony in this case adducel by the plaintiff him¬ 
self, through the witnesses Sacks and Carter, uncontradicted 
by any other evidence, shows that Golden & Com¬ 
pany knew of no financial difficulties on the part of 
Smith, that they believed the purchase now in controversy 
would enable him to pay all of his creditors in full, leaving 
him a surplus sufficient to constitute a good working cap¬ 
ital for his egg and butter business, and that their Com¬ 
pany made the purchase for the furtherance of this pur¬ 
pose ; as, also, that his indebtedness to them was no greater 
than the credit given him by them for many years pre¬ 
viously, and that they were not demanding, or “boning” 
him for payment, but would have extended a still larger 
credit if applied for by him. This, of course, is a much 
stronger case for the validity of the transaction than if they 
had supposed him to be insolvent, or had been unwilling to 
trust him further. What would have been the law ap¬ 
plicable to the case had the weaker state of facts existed? 
The authorities leave us in no doubt upon that subject: 

In Grant vs. National Bank, 97 U. S., 80, arising under 
the Bankruptcy Act of 1867, the Court said: “Some con¬ 
fusion exists in the cases as to the meaning of the phrase, 
‘having reasonable cause to believe such a person insolvent.* 
Dicta are not wanting which assume that it has the same 
meaning as if it had read, ‘having reasonable cause to sus¬ 
pect such a person is insolvent.’ But the two phrases are 
distinct in meaning and effect. * * * A man may have 
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a sale, still, under the doctrine of the case last cited, if they 
had either participated in his feeling that he could effect 
such a sale, or were willing to think there was a possi¬ 
bility of his succeeding, reasonable cause to believe that a 
preference was intended, within the sense or meaning of 
the Bankruptcy Act, did not exist. 

The doctrine of Grant vs. National Bank was reaffirmed 
by the Supreme Court in Stucky, Assignee of Melter in 
Bankruptcy, vs. Masonic Savings Bank, et al., 108 U. S., 
74, in which case the Court, referring to Grant vs. National 
Bank, said: “That case establishes the doctrine that a 
creditor dealing with a debtor whom he may suspect to be 
in failing circumstances, but of which he has no sufficient 
evidence, may receive payment or security without violating 
the bankrupt law. He may be unwilling to trust him 
further; he may feel anxious about his claim and have a 
strong desire to secure it, yet such belief as the Act requires 
may be wanting. Obtaining additional security or receiv- 
ing payment of a debt under such circumstances is not pro¬ 
hibited by law. In the case before us, the testimony of 
Krieger himself [one of the parties preferred], as the one 
who best knows the strength of the suspicion, if any, on 
which he acted, and what evidence was before him, must 
chiefly control. We have examined his deposition very 
carefully. We think it bears the impress of candor, and 
it negatives the idea that he had reasonable ground to be¬ 
lieve Melter insolvent, or that he actually did believe it. 
The evidence, outside of this, as to the various estimates 
of the value of Melters’ property and the amount of his 
debts, while it shows that Melter was probably insolvent, 
does not show that this was known to Melter himself or to 
Krieger, or that the latter had reasonable grounds to be¬ 
lieve him so.” 

The alleged preferences, in the case last cited, were mort- 
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In the case at bar, the only information as to Smith’s 
affairs possessed by Golden & Company was what was 
shown by its own books as to his indebtedness to it, and his 
verbal statement that the amount he was to receive for his 
house and his feed business would enable him to pay all 
of his debts in full, leaving him a surplus of $4,000 or 
$5,000, which statement was quite the equivalent of the 
statement of the debtor to the creditor referred to in the 
case last cited, and this information was not coupled, as in 
the Pfaffinger case, with a further statement by the debtor 
that collections were hard with him—unless Carter’s state¬ 
ment that he was hard-pressed throughout the twenty-five 
years of their business connection can be regarded as the 
equivalent of that statement. 

If it be objected that Grant vs. National Bank and 
Stucky vs Masonic Savings Bank, et al., arose under the 
Bankruptcy Act of 1867, the answer is that the decisions 
under the earlier Act have been universally re¬ 
ceived and acted upon by all the Courts as authorita¬ 
tive under the later Act. In re Carlile, 29 A. B. Rep., 
373, 382; Powell vs. Gate City Bank, 24 A. B. Rep., 316, 
326; In re Eggert, 98 Fed., 843; In re Goodhile, 130 Fed., 
471; Turner vs. Fisher, 133 Fed., 594; Off vs. Hakes, 142 
Fed., 364, C. C. A., 7th Circuit; Butler Paper Co. vs. 
Goembel, 143 Fed., 295, C. C. A., 7th Circuit; In re Pet- 
tingill, 135 Fed., 218; Hardy vs. Gray, 144 Fed., 922, 
C. C. A., 1st Circuit; In re First National Bank, 155 Fed., 
100, C. C. A., 6th Circuit; Tumlin vs. Bryan, 165 Fed., 
166, C. C. A.. 5th Circuit; Paper, et al., vs. Stem, 198 Fed., 
642, C. C. A., 8th Circuit. 

“If the person receiving the preference did not have 
cause to believe it was intended, then what? It fol¬ 
lows that, the condition being absent, its effect will 
be absent. In other words, he may keep the property 
transferred to him, whether it be a complete or partial 
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doubtedly been better for some of his creditors if he 
had taken a less hopeful view of his situation, but they 
can not on this ground attack the sale in controversy. 
It was made in good faith, for an honest purpose, and 
is not within the condemnation of the law.” 

In this case of Tiffany vs. Lucas, Darby, the bankrupt, 
was an exchange broker and banker who “did business on 
deposits.” His real estate was encumbered to the fullest 
extent it would bear, the mortgages on it were generally 
overdue, he had been paying as high as ten per cent on 
deposits, he had no stocks or bills receivable, and the total 
deposits to his own credit were only $800. In enlisting the 
broker through whom he made the sale to Lucas in April, 
1869, for $200,000, which Lucas had certified seven months 
previously to be worth $300,000, Darby had stated: I want 
to sell my property and settle my debts, and quit-off every¬ 
thing.” 

The doctrine thus established in Tiffany vs. Lucas has 
been uniformly followed, it is believed, by all Federal 
Courts, under the Act of 1898 as well as under that of 
1867. Barbour vs. Priest, 103 U. S., 293; Merklein vs. 
Hurley, 197 Fed., 183; Kimmerle vs. Farr, 26 A. B. R., 
818; Powell vs. Gate City Bank, 24 A. B. R., 316; In re 
Eggert, 98 Fed., 843; Off vs. Hakes, 142 Fed., 364; In re 
Pettingill, 135 Fed., 218, 220; Tumlin vs. Bryan, 165 Fed., 
166; Paper, et aL, vs. Stern, 198 Fed., 642. 

In Merklein vs. Hurley, supra, the Court said: 

“The arousing of suspicion as to the keeping of 
faith, which might lead to such investigation as would 
show knowledge of insolvency, is not equivalent to the 
knowledge of facts which of themselves would indicate 
that a preference was actually being given.” 

In Tumlin vs. Bryan, 165 Fed., 166, C. C. A., 5th Circuit, 
the Court said: 
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sold at their estimated value, it would depend upon the 
debtor’s ability to collect his outstanding accounts whether 
or not he would be able to pay his creditors in full. With 
this information, Thompson was instrumental in pro¬ 
curing a purchaser to take the stock and business of the 
debtor, the purchaser, as part of the transaction, assuming 
payment of the debt owed to 1 hompson’s principal and 
giving his promissory note for its amount—this it will be 
observed being, not a payment in the ordinary course of 
business, but a part of a transaction which included sale 
of the debtor’s entire assets, and his retirement from busi¬ 
ness. Upon this phase of the facts of the case, the Circuit 
Court of Appeals, reversing the decree below, which held 
the arrangement for payment of the creditor’s debt a void¬ 
able preference, said: 

‘‘If the inference thus stated were the utmost effect 
of the evidence, we are of the opinion that the finding is 
erroneous, under the construction applicable to the 
terms of Section 60b. The like phrase in the earlier 
Bankruptcy Act, ‘having reasonable cause to believe 
such a person is insolvent,’ was considered in Grant 
vs. National Bank, 97 U. S., 81, 24 L. Ed., 971, and 
it was said in the opinion of Mr. Justice Bradley: 
‘It is not enough that a creditor has some cause to 
suspect the insolvency of his debtor; but he mus^ 
have such a knowledge of facts as to induce a reason¬ 
able belief of his debtor’s insolvency, in order to in¬ 
validate a security taken for his debt.’ This doctrine 
was reaffirmed in Stucky vs. Masonic Savings Bank, 
108 U. S., 74, 75, 2 Sup. Ct., 219, 27 L. Ed., 640, and 
is applicable to the present provision [i. e., Section 
60b, Act of 1898]. It is so recognized generally. 
(Citations.) The testimony shows that the outstand¬ 
ing accounts were considerable in amount, and, with¬ 
out proof to charge the appellant with information 
(rtot referred to in such statement) that the aggregate 
of the assets ‘at a fair valuation’ were not ‘sufficient 
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mortgage given him upon the contents of the debtor’s 
business establishment to secure an antecedent debt, were, 
that the debtor’s accounts were past due, that he was finan¬ 
cially embarrassed, as he claimed through differences and 
litigation with his wife, and that the creditor refused further 
credit after the mortgage, as he had done for several 
months before. Held, under the authority of Grant vs. 
National Bank and other citations, that these facts failed 
to establish “the statutory ground for setting aside the se¬ 
curity so received as an unlawful preference,” and that the 
decree below, holding it to be such a preference, must be 
reversed. 

The similarity to the present case, upon its facts, of 
Hussey vs. Richardson-Roberts Dry Goods Co., 148 Fed., 
598, has already been referred to. In the latter case, the facts 
were as follows: The debtor was slow in making his pay¬ 
ments, and the creditor learned that he had already mort¬ 
gaged his stock of goods for a debt of a thousand dollars— 
two factors wholly absent in the case at bar. The creditor 
thereupon sent an attorney to the town where the debtor 
was engaged in business, constituting another element far 
stronger for the trustee than any fact shown here. The 
debtor advised the attorney that he had an opportunity to 
sell his entire stock for $6,000, one-half payable in cash 
and one-half in land—instead of all cash as in the 
present case—which offer he could avail himself 
of at any time, and that his liabilities were $4,000. The 
attorney advised the debtor to accept the offer, believed it 
would be speedily consummated, and, in the meantime, 
took a chattel mortgage upon the debtor’s stock to secure 
his client’s debt. The Circuit Court of Appeals, after 
stating the above facts, said: 
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Bankruptcy Act provides that “claims shall not be prove 
against a bankrupt estate subsequent to one year after ad¬ 
judication; or if they are liquidated by litigation and the 
final judgment therein is rendered within thirty days be¬ 
fore, or after the expiration of such time, then ^within 
sixty days after the rendition of such judgment. T e 
trustee in bankruptcy did not attack the validity of the 
conveyance now in controversy until ten months of the 
year thus allowed to prove claims had elapsed, rendering 
it impossible to procure, within the year, even a first in¬ 
stance decision upon the question of the validity of the 
conveyance. It was contended on behalf of the appellants 
Golden & Company and Daniel in the Court below that, if 
the trustee should be held entitled to the relief sought at 
all. relief should be conditioned upon admitting tie 
participation bv Golden & Company as a creditor in the 
proceeds of the bankrupt’s assets, the evidence in the case 
establishing clearly and without dispute that it held a just 
claim against the bankrupt to the amount of $7,567.8U, 
while all the aggregate of all other claims proved against 
the bankrupt was only $5,458.58 (Rec., p. 26)—his in¬ 
debtedness to Golden & Company being about two-thirds 
of his entire liabilities. The Court below was of opinion 
that Golden & Company, not having proved its claim 
within the year, had lost its right to participate in 
the distribution of the debtor’s assets in bankruptcy, and 
refused to require their admission to participation as re¬ 
quested; but, in order to show that the point had been 
made by appellants, incorporated into its decree the fo - 

lowing: 

“That the application of the defendant Golden & 
Company to grant the relief herein provided upon 
condition that the defendant Golden & Company shall 
be allowed to participate as a general creditor of the 
said Clarendon Smith, bankrupt, pro rata with other 



creditors in the distribution of his assets, be, and the 
same hereby is, denied. 

It is respectfully submitted that this feature of the de¬ 
cree, also, was error. 
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The principle here contended for is well illustrated in 
the usury cases, where the statute made absolutely void 
contracts in which interest in excess of the legal rate had 
been contracted for. Wherever the borrower had occasion 
to seek relief in equity, as, for example, to remove from 
his estate the cloud created by a mortgage given to secure 
the usurious debt, that tribunal, notwithstanding the con¬ 
tract to repay the money borrowed was absolutely void 
under the statute, granted relief only on terms that the bor¬ 
rower should pay to the lender the moneys actually bor¬ 
rowed, with the legal rate of interest in addition. Upon 
the same principle, even if the Bankruptcy Act made abso¬ 
lutely void the debtor’s liability to a creditor who, with 
reasonable cause to believe that a preference was intended, 
had accepted a conveyance from him, yet if relief is 
sought in equity against the conveyance on behalf of other 
creditors, for the purpose of making the property conveyed 
general assets, distributable upon the principle of equality 
among all the creditors, it would be inconsistent with the 
principles upon which equity courts proceed to grant that 
relief except upon terms that the assets should be made 
available for all general creditors, and that the applicant 
should do equity by admitting the defeated creditor to his 
pro rata share thereof. A fortiori , where the preferred 
creditor's difficulty arises only from the fact that the time 
prescribed by the statute within which to prove his claim 
has expired before it was determined that his security was, 
an unlawful preference, and especially where this result has 
been in part if not wholly brought about by an unexplained 
delay on the part of the trustee in bankruptcy in the prompt 
assertion of his claim that the conveyance was a preference, 
such terms should accompany the granting of the relief 
which he seeks. 
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“It is undoubtedly true that this rule is more fre¬ 
quently applied in usury than in any other; yet its 
domain is universal, and it is the duty of the Court to 
apply it in any case where its application is necessary 
to the doing of justice. (Citations.)” Mutual Benefit 
Life Insurance Co. vs. Brown, et al., 30 N. J. Eq., 193, 
199. 

The doctrine has been so applied, even, as to require the 
successful party to do equity by giving relief of a character 
which would be barred by limitations in a separate action to 
enforce the adverse party’s rights. Railway Co. vs. Gurley, 
92 Texas, 229, 233; Bank vs. Hamilton, 85 Neb., 441. And 
when, from change of circumstances, mistake or misappre¬ 
hension, it would be unconscientious to grant the relief 
prayed without modification of the agreement between the 
parties, the Court may so modify it as to do justice as far 
as circumstances will permit, and refuse relief unless the 
party seeking it will comply with such modifications as 
justice requires. Mechanics’ Bank vs. Lynn, 1 Pet., 376, 
383; Willard vs. Tayloe, 8 Wall., 557, 567. 

Thus far, the phase of the case now under consideration 
has been argued as though Section 57n, of the Bank¬ 
ruptcy Act. under the facts of this case, prohibited proof 
by Golden & Company, at this time, of their claim as a 
general creditor, and with a consequent right to participate 
with other creditors in the assets of the bankrupt. That 
section of the Act, however, as above noted, contains the 
provision that, if claims against the bankrupt are “liquidated 
by litigation,” and final judgment therein is not rendered 
until within thirty days before expiration of the year 
allowed for proof of claims, or until after the expiration of 
the year, then the creditor shall be allowed thirty days after 
the rendition of such judgment within which to make such 
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of the year, either before or after. (Citations.) If we de¬ 
pended altogether upon the grammatical construction of 
the sentence, and disregarded altogether the nature of 
the injustice against which the exception was intended 
to guard, this construction might not be unreasonable. 
But to limit to thirty or to sixty days the time during 
which the litigation will suspend the operation of the 
statute of limitations, and to exclude from proof claims 
liquidated by litigation fourteen or fifteen months after 
adjudication, is to establish a serious distinction with 
only a fantastic difference. That a creditor whose 
claim was in litigation may, by an unqualified statute 
of limitations, be deprived of his just share of the 
bankrupt’s estate, was that ‘mischief felt,’ the ‘occasion 
and necessity’ of the exception. * * * We there¬ 

fore interpret the exception as if it read: ‘If the final 
judgment therein is rendered within thirty days before 
the expiration of such time or at any time thereafter.’ ” 

And the Court further decided that litigation in a State 
Court, similar to the litigation in this case in the equity 
Court, under which the security was ultimately held to be 
a preference and therefore invalid, “was a liquidation by 
litigation of the creditor’s claim,” within the meaning of the 
Bankruptcy Act. 

“In Keppel vs. Tiffin Savings Bank, 197 U. S., 
356, the Supreme Court decided that the enforced 
surrender of a preference by a creditor, did not neces¬ 
sarily deprive him of his right to proof thereafter. 
In that case, formal proof was offered within a year 
of the adjudication; but the Court expressly repudiated 
that construction of the law which would hold that the 
creditor’s ‘right to prove his lawful claims against the 
bankrupt’s estate was forfeited simply because of the 
election to put the trustee to proof in a court of the 
existence of the facts made essential by the law to an 
invalidation of a preference.’ On the contrary, it held 
that, ‘whenever the preference has been abandoned or 
yielded up, and thereby the danger of inequality has 
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been prevented. 
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who. during that time, was engaged mS ^ Wm 

the bankrupt estate concerm g which 

* * * To prove dunng litigation a 

can not be allowed * * * Notice 

litigation is but an emp y ^he litigation. And, 

Of the claim isg.ven.neffectbyt * ed q{ Wg 

if the preferred cred.tor^not^to ^ ^ he 

proof altogether, th , f, pr the litigation has 

Should not offer it umneto^ ato p *^ g daim , t he 
ended. The substantial amount and upon 

amount for which e c have remained un- 

which he could demand a d d ^ ort ge had been 

certain u " 1 '' ' t £t Powell’s claim was ‘liquidated 
settled. To hold tna which for some pur- 

b, litigation' m *'P r ^ n , S fo r which it .hoold ta 

E'it= r «. a £ 

,hc ca* ». bat. »1» ■>» «-■ 
can determine that the bankrupt s estate owes 

Company anything. K , tric Co., 26 A. B. Rep.. 

In re Standard Te ep one Lea vitt is referred 

601, the foregoing case of Jow^e ^ we have found 

t0 ^ I™ c-s 6 r ihThe’decisis have not been 

tanTntns u“n the subject. The Court said further: 

<*It would seem to be a harsh conclusion tha^ M«. 

Ainslee should be depnvedofany ^ j to h er 
eral assets because she adhered ™o q{ 
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the cases cited involve unlawful preferences. We can 
see no difference in principle whether the mortgage 
fails for one reason or another. When it is swept 
away by the mandate of the Court, the creditor for the 
first time needs to assert a claim as a general creditor. 
To determine this question the courts are resorted to, 
and the result may justly be considered a liquidation.” 

In each of the cases cited supra, pp. 60-62, the ques¬ 
tion now under consideration was directly and distinctly 
decided ; and in a number of them it was held that, where, 
as in the case at bar, the amount of the claim is estab¬ 
lished, without dispute, in the litigation over the validity 
of the preference, it is not necessary to offer any further 
proof, but that the defeated claimant of the preference is 
entitled to participate as a general creditor upon the basis 
of his claim as thus established. 

In Page vs. Rogers, 211 U. S., 575, the facts established 
were that the debtor was insolvent and knew it, and that the 
creditor had reasonable cause to know that a preference was 
intended. The conveyance was of practically all the debtor’s 
assets which possessed any value, and the entire purchase 
money was applied to paying the claim of the preferred 
creditor and liabilities of the debtor on which the preferred 
creditor was surety or otherwise liable, leaving nothing 
for the other creditors. And the conveyance had been made 
pursuant to a prior secret agreement that it should be execu¬ 
ted, held in escrow until within four months of the bank¬ 
ruptcy. It was upon a case of this sort that the Supreme 
Court reversed the decree below, of its own motion, for the 
sole purpose of having it so amended as to permit the cred¬ 
itor attempted to be preferred to participate as a general 
creditor in the bankruptcy assets. 

It may be urged, here, that, the law being as contended, 
it was not necessary for the Court below to impose any 
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court of common law can not, by setting aside the 
contract; and, having thus obtained jurisdiction of the 
principal question, that Court will proceed to make such 
other decree as the justice and equity of the case may 
require.” Hepburn, et al., vs. Dunlop, et al., 1 Wheat., 
179, 197. 

“It is equally well settled that if the jurisdiction 
attaches, the Court will go on to do complete justice, 
although in its progress it may decree on a matter 
which was cognizable at law.” Marshall, C. J., in 
Cathcart, et al., vs. Robinson, 5 Pet., 264, 278, and the 
rule must be the same, although in its progress it may 
decree on a matter which is cognizable in a court of 
bankruptcy. 

i 

“If this Court have the case before them so as to 
send it down with the above directions, we think they 
are bound to do so. It would be a reproach to the 
administration of justice if in this case the parties 
should be left by the decision of this Court, apparently, 
as remote from a final determination of it as they were 
forty,” or as they were six “years ago.” Walden, 
et al., vs. Bodley, 14 Pet., 156, 164. 

“Where a court of equity thus obtains jurisdiction 
over any material part of the subject-matter in contro¬ 
versy between the parties, it brings within the compass 
of its jurisdiction, in the single proceeding, the entire 
adjustment of all, to put an end to the litigation. 
(Citations.)” McMullen Lumber Co. vs. Stroether, 
C. C. A., 8th Circuit, 186 Fed., 295, 305. 

“The power is complete, and the duty is imposed 
upon a court of equity, which has acquired jurisdiction 
of the subject-matter and of the parties to a contro¬ 
versy, to consider and determine all the rights and 
claims of the parties relating to the subject-matter. 
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but the intent and effect of the transaction was to pay said 
debt due said Company by and with said property,” and 
that, “in making said purchase and taking title to the 
property, the said Ernest H. Daniel acted as the agent of 
and for and on behalf of the defendant Golden & Company, 
creditor of said bankrupt as aforesaid; that the trans¬ 
action was a scheme concocted between defendants and 
said bankrupt to turn the said real estate over to the defend¬ 
ant Golden & Company in consideration of the debt then 
due by the said bankrupt to them, and thereby and in that 
manner give said Golden & Company a preference, to the 
extent of the value of said property, over his other cred¬ 
itors” ; that “the money paid by the bankrupt to Golden & 
Company as aforesaid was the same money furnished by 
Golden & Company to Daniel and paid by Daniel to him 
for said property,” and that “the conveyance of said land 
to the defendant Ernest H. Daniel as aforesaid was and 
is void, as constituting a fraudulent preference in viola¬ 
tion of law, but, if the Court should be of opinion that for 
any reason said transaction should not be so adjudged, then, 
by reason of the payment of said debt due Golden & Com¬ 
pany under the circumstances hereinbefore stated, said 
Golden & Company should be decreed to turn over to your 
complainant the amount so paid as an unlawful preference 
received by them as creditors of said bankrupt” (Rec., pp. 
3-4). 

The contention of the trustee in bankruptcy throughout 
the Record, and at the argument of the case, was that the 
value of the property at the time of the transaction did 
not exceed $6,500 or $6,750; yet its contention is that, 
although at the time subject to an incumbrance of $3,000, 
and although the Court below finds, in accordance with his 
contention, that the conveyance of the land was intended as 
a preference, and that Daniel was, as had been conceded 
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throughout the case Golden & 

independent, bone fic e casc was the pay- 

purchaser, and that the pre ^ $7i 560.68, the 

ment by Smith to Go en P { the proceeds of sale. 

—.in¬ 
sufficient answer to it. 


and should be reversed. Walter a. Johnston, 

t j. Darlington, 

Solicitors for Golden & Company 

and Ernest H. Darnel. 
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||ourJ of Biatrict of 

October Term, 1914. 

No. 2675. 

GOLDEN & COMPANY and ERNEST H. DANIEL, 

Appellants, 

vs. 

LUCAS P. LOVING, Trustee for Clarendon Smith, 

Bankrupt, 

and 

No. 2676. 

LLCAS P. LOVING, Trustee for Clarendon Smith, 

Bankrupt, Appellant, 

V8. 

GOLDEN & COMPANY and ERNEST H. DANIEL. 

Statement of Facts. 

This suit was brought to set aside a preference made by 
Clarendon Smith to his creditor, Golden & Company, here¬ 
inafter called “appellant,” within four months prior to 
Smith’s adjudication as bankrupt. 

lh 
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At the time Smith made this payment to appellant he was 
hopelessly insolvent (25). His feed business was not pay- 
ing (33). He testified, he “knew he would have to sell 
everything to pay his creditors” (36), “both his house and 
his business” (35). The management of the feed business 
had been left to his son and a girl who acted as his book¬ 
keeper, and who “ran it into insolvency” (33). His debts 
were overdue, his creditors were pressing for payment (41- 
42-43), he was “kiting checks,” and had decided to sell his 
home, his business and everything he had. He testified “his 
business down there was not paying. If it had been he 
would not have gone out of business” (33-34). 

Mr. Smith had dealt with appellant since its organization 
and with its predecessor, Chapin & Sacks, for many years 
(17). Appellant’s officers were his friends of long standing 
(37). They eulogize him and say he had and yet has an un¬ 
limited credit (20-21-23) with appellant, notwithstanding 
he became bankrupt, and it alone of his creditors received 
payment of his indebtedness. 

In the spring of 1908 (20) Mr. Smith approached Mr. 
Sacks, told him if he could sell his home and business he 
would be relieved of a great deal of worry and able to pay 
his creditors in full. He requested Mr. Sacks to buy his 
house (20) and fixed the price at sufficient to pay his in¬ 
debtedness to appellant and leave him several hundred dol¬ 
lars. He made no attempt to sell through the usual chan¬ 
nels, or to anyone but appellant (37). Mr. Sacks con¬ 
ferred with Messrs. Carter and Chapin, officers of ap¬ 
pellant, the latter of whom agreed to take the property for 
his home at the price Mr. Smith asked, the appellant to 
finance the deal for him (21). He did this without con¬ 
sulting his wife, who was unwilling to move from the house 
where she had lived many years, adjoining her parents’ house 
(31). Mr. Chapin testified that he “went home, took it up 
with his wife and she would not move. * * * She made 

up her mind when I spoke to her about moving” (31). 
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Plaintiff below, herein called “appellee/’ was duly elected 
trustee in bankruptcy of Mr. Smith and brought this suit to 
set aside the preference gained by appellant over other cred¬ 
itors of the same class, all of whom were unsecured. When 
he filed the suit he was without knowledge he subsequently 
gained. In paragraph 4 of his bill he alleges that the prop¬ 
erty so conveyed was worth about $8,000, but such is not the 
fact, and in paragraph 5 says, “the price fixed for the pre¬ 
tended sale was the amount due by the bankrupt to Golden 
& Company, plus the necessary expenses, and the amount 
paid by the bankrupt to Golden & Company was the amount 
received by him from Daniel, less such expenses.” It de¬ 
veloped, however, that Golden & Company paid $8,000 for 
the property and that Smith’s indebtedness was $7,568.80, 
and the actual preference consisted in the payment of the 
sum of money rather than in the conveyance, a fact un¬ 
known to plaintiff when the bill was filed, though it is ap¬ 
parent from the testimony that the transfer and payment 

was a scheme to prefer a creditor, contrary to the bankruptcy 
act. 

In accordance with the opinion of the trial court, a decree 
was passed holding a preference had been made, directing 
the conveyance of the real estate by defendant Daniel to 
plaintiff and holding both defendants liable for the rental 
value of the property from the day of transfer, with interest 
on the moneys received as rental (12). 

Prom this decree plaintiff below appealed, alleging as 
error that the trial court should have held the payment of 
the money by Clarendon Smith the voidable preference 
under the bankruptcy act, instead of holding the transfer of 
the real estate to constitute the preference. Appellant ap¬ 
pealed, alleging several errors. 

9 
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brief and argument. 


Appellee contends that the trial court erred in not award¬ 
ing him the sum of $7,568.80 paid by Smith to appellant, 

with interest thereon. 


The fact that appellant paid $8,000 for the equity in the 
real estate and received but part of that sum, Smith retain¬ 
ing the difference, would prove that the preference consisted 
of the pavment of the indebtedness rather than the transfer 
of real estate. Smith has reaped some benefit from the sale 
over and above the payment of his indebtedness to appellant 
Should appellant surrender this property, for which it paid 
$8 000 for a lesser sum, namely $7,568.80, it would not be in 
statu quo, and would be surrendering the difference between 
the purchase price it paid and the amount it received which 
difference was retained by Smith. Mr. Sacks testifie 
that Mr. Smith was under no obligation to pay his in¬ 
debtedness to appellant out of this purchase price, but that 
it was his voluntary act, which, if true, constitutes the real 
preference. The bill alleges that the full purchase price was 
paid by Smith to appellant, but that was found to be in- 
correct! The prayers are in the alternative and appellee de- 
sires to elect to take the money paid rather than the prop¬ 
erty. 


To allow a creditor who has obtained so patent a prefer¬ 
ence, contrary to the spirit and provisions of the bankruptcy 
act. to elect the manner in which he will make restitution 
is placing a premium upon such acts. The trustee in ten - 
ruptcy should have the right of election, for if a creditor 
may make the election he has nothing to lose and every¬ 
thing to gain by securing a preference. In the instant case 
appellant took property at what its witnesses testify was a 
fair value. If so, it should stand any resultant loss, for it 



appears that the property has diminished in value since the 
date of its purchase by appellant, and the question arises 
whether appellant or Mr. Smith’s creditors shall stand the 
loss of this depreciation. Appellant is responsible for the 
condition; the creditors had no part in the conveyance or 
in the payment. Had the property or the money been in 
Mr. Smith’s possession at the time of bankruptcy his thirty- 
five creditors would have realized its then full market value, 
which appellant claims to have been $8,000, and to now let 
them suffer the loss occasioned by the appellant’s act- is 
punishing them for what appellant did, and which they 
could not have prevented. Had appellant surrendered the 
property when Smith was adjudged bankrupt no such loss 
would have been occasioned. 

The trial court did not allow appellee to elect which he 
would take, partly because of delay in prosecution of this 
suit, but principally, it is believed, in the hope that the adju¬ 
dication made would be final, as is evidenced by his lengthy 
and carefully written opinion wherein he marshals the facts 
and most convincingly shows that but one conclusion of fact 
could be reached. It is respectfully submitted that this delay 
should not have received consideration of the trial court, or 
be considered by this court. It is conceded that the court 
may raise the question of laches, but it is contended that this 
is not a case for such action. Neither party made or makes 
any claim that the other has been guilty of unnecessary de¬ 
lay. Mutual accommodations were extended to both sides, 
which could have been explained had it been thought neces¬ 
sary, and when counsel for both sides agree that the delay 
was for their mutual benefit it is not believed that the clients 
of either side should suffer from such delay. The condition 
of affairs was occasioned by appellant, who alone is respon¬ 
sible for it. It could have averted the trouble by surrender¬ 
ing the property or paying the money. It decided to litigate, 
and should stand all loss by depreciation caused by time. 
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If the preference consisted in the payment of the money, 
the money should be paid. If the whole transaction was a 
mere scheme concocted to enable appellant to obtain the real 
estate in payment of its debt it should not complam if ap¬ 
pellee makes an election or if the court sees fi 
Smith’s other creditors to realize what they would have re¬ 
ceived had there been no interference by appellant. Ihe 
real difference is that in one case the creditors wiU be m 
same position they were when Smith was adjudged bank¬ 
rupt, and in the other they will be the sufferers from the ac 
of appellant, for it is certain that the equity in the real 
estate will bring much less at the present time than when 
Smith was adjudged bankrupt, and doubtful if it^ will bring 
anything. If appellant repays the money it will be in tn 
position it should have been at the time Smith was adjudged 

bankrupt. 

Section 60-B of the Bankruptcy Act provides that it a 
bankrupt shall have given a preference and the person 
receiving it shall have had reasonable cause to believe a 
preference was intended, “it shall be voidable by the trustee 
and he may recover the property or its value from such 
person.” The question is now presented whether or not 
this act gives the trustee the right of election though de¬ 
cision of such question is not absolutely essential to the relief 
asked, for whether or not the trustee has the nght to elect, 
without doubt the court can grant him the relief he as . 

It is therefore submitted that the trial court erred in not 
permitting plaintiff to elect to take the amount pud^by the 
bankrupt to appellant, preference having been adjudicated, 
instead of awarding him the equity in the real estate. 


Traders Bank vs. Campbell, 14 Wall., 87, was a suit in 
chancery to recover proceeds of goods sold under a judgment 
against a bankrupt, taken by confession when both parties 
knew of the insolvency. The assignee in bankruptcy shed 
the bank for its own wrong in procuring judgment and sell- 
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ing the property, “and for the proceeds now in its vaults. 

* * * “The assignee electing to assert his right to the 

proceeds of the sale instead of the goods themselves, sues 
the party who caused the seizure and sale and w T ho has the 
proceeds in his possession. His right to recover under such 
circumstances cannot well be doubted.” 

The leading case of Parker vs. Black, 143 Fed., 560, holds 
that a trustee in bankruptcy may, at his election, maintain 
a suit in equity to recover a payment of money made by a 
bankrupt to a creditor; that such suit was in the nature of a 
creditor’s suit to set aside a fraudulent conveyance. 

“Payments in money are transfers of property 
within the meaning of the bankruptcy act of 1898, 
section 60a, relating to preferences by transfers of 
property of insolvent persons.” 

Pirie vs. Chicago Trust Co., 182 U. S., 438. 

Bank vs. Massey, 192, U. S., 148. 

Appellant’s Assignment of Errors. 

} i || I ; ! 

Appellant has assigned six propositions as errors. Nos. 1, 
2, 3, and 5 are directed to the principal question whether 
or not a voidable preference was created by the bankrupt, 
and can be discussed as one proposition. 


Appellee contends that Clarendon Smith paid appellant 
money while insolvent, within four months prior to his adju¬ 
dication as a bankrupt, intending by the payment to prefer 
one of his creditors over others of the same class, and that 
appellant had reasonable cause to believe that the payment 
was intended as a preference. 

A question of fact is involved which the trial court in its 
opinion and by its decree decided in favor of appellee. 
Counsel for appellant say that only one question is involved, 
namely: “Was the conveyance received by the company 
under such circumstances that it had reasonable cause to 

2h 


, . nreference was intended” (46)? The trial 
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It has been held that the true ground upon which the 
right of a trustee in bankruptcy to recover the value of a 
preferential transfer rests, is the fact that the liability to 
restore or to repay is a quasi contractual obligation imposed 
by the Bankruptcy act upon the preferred creditor. 

Reber vs. Ellis Bros., 25 A. B. R., 567. 

It cannot be questioned that Smith (1) while insolvent 
(2) within four months of his bankruptcy (3) made a 
transfer of his property (4) the effect of which is to enable 
one creditor to obtain a greater percentage of his debt than 
any other creditor of the same class, leaving open only the 
question whether appellant, or its officers acting therein, had 
reasonable cause to believe a preference was intended. 

That Smith was insolvent when he transferred his real 
estate, June 8, 1908, is not open to dispute. The testimony 
and the schedule in l>ankruptcy prove it. 

Docker-Foster Co., 123 Fed., 190. 

Hackney vs. Hargraves, 13 A. B. R., 164. 

“Insolvency under the Bankruptcy act means in¬ 
ability to pay debts as they become due in ordinary 
course of his daily transactions.” 

Buchanan vs. Smith, 83 U. S., 277. 

“A debtor is bankrupt if the aggregate of his 
property exclusive of the property conveyed, would 
not, at a fair valuation, be sufficient in amount to 
pay his debts.” 

Waggaman vs. Dulaney, 37 \V. L. R., 370. 

Messrs. Sacks, Carter, and Chapin were the agents and offi¬ 
cers of appellant acting in this matter. Appellee was obliged 
to call two of them as witnesses. Necessarily they were un¬ 
willing witnesses, and appellee is not bound by their testi¬ 
mony, but may use such parts thereof as are in his favor. 
Dumas vs. Clayton, 32 App., 569. 




Considerable conflict '^“ h ”7, ”L»t ot the 

‘"‘““T,'To”' .te"i«l»«e .1 the raid 

SJTSiSi olot >h, raid rv-trm-J* 

„ „ poy Golden * 1. b. 

p,„j boucht the prope • ‘ ^ th „ h » in- 

would pa\ in lull, P , , v “fi-rct knew 

the company by its counse (1 ) # understood 

were to get our account paid that” 

when they bought the propert, that they * g ^ pay 

(21). Mr. Chapin upon being asked, H 8 

he owed vou?” answered, “Everything (32) the 

Ers srjssz -"=4" 

real estate at the exorbitant pn«>‘P« ’ it had the 

anything of the condition of the title, unless 

amount due it paid. 

Appellant’s Assignments Nos. 1, 2, 3, and 5. 

The circumstances attending the transaction are ™™med 
up ?n thlopinion of the trial court (page 46 
attempt will be made to repeat them all « wrU^not^, 

‘ Sro/ teng^sLtnr(23) ;Tat Smith had beeni their 

5 =*— 

STI thanlmntal value; that he sought to sell his house 
to no one except appellant; that negotiations began in the 
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spring of 1908; that during the months of May and June 
Smith paid appellant nearly $1,000, until his accoun was 
reduced to the valuation he placed upon his P ro P® y ( * 
ledger account); that he ‘ stated his position to Mr. Sacks 
(18) and told him he intended to sell his entire business 
19 • that he knew he would have to do so to pay his cred¬ 
itors in full (36) ; that he knew his feed business was no 
paving (33); that his creditors were dunning him to 
monev before the sale (42, 43); that shortly after the «de 
Smith under advice of counsel, sought an extension of time 
from his creditors (41), the result of which, if succi bss) fu , 
WO uld have secured appellant in its gain; that Smi 
the price at which he induced appellant to take the property 
was excessive, having valued it at $10 000 the previous year 
when making his report to mercantile agencies (42), a 
finallv that Smith could have averted bankruptcy had he 
paid appellant only the amount that was due it and used 
the $3,900 given to take up notes not matured to pay on ac¬ 
count of his other indebtedness of about $5,50U. 

Smith’s testimony is evasive. Former testimony given y 
him could not be used to contradict him because he says he 
had not understood the questions asked him. He would not 
admit his creditors had dunned him till told one of them 
would be present (41). He would not admit he had given 
mercantile agencies a lower value of his house till confronted 
bv the witness (42). The story of his prospective Phaser 
is unbelievable, and Bird is doubtless a myth. Appdlant;s 
answer sets forth that ‘‘the said Smith informed this defend¬ 
ant that he had contracted to sell his feed business to o 
C M Bird who had agreed to purchase at invoice price. 
Smith cannot give this Bird’s name, his place of residence or 
even the^county or State in which he lived, nor could his 
bookkeeper furnish any trace of him. Neither of them knew 
his initials or any one who knew him, sc.that he^ ^ 
located by appellee. This former bookkeeper Ruth Postley 
(39), was produced by appellant to verify this prospective 
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sale. Appellant thought it necessary to verify it, but how 
much more important it was to produce Mr. Bird! If it 
had produced him and he had successfully verified the story 
it might be worthy of some credence. No conclusion can be 
drawn from its failure to produce him except that he did 
not exist or that he would not verify the story. 

The failure of a partv to produce a material witness whom 
he could produce justifies the belief that if produced his tes¬ 
timony would be antagonistic. 

McDaniel vs. Parrish, 4 App. D. C., 213. 

Concededlv, this Bird was not in a position to buy the 
property, for Smith testifies that he did not have the money 
to pav for it, but expected to borrow the necessary funds 

(35). A . h 

These facts and the other circumstances mentioned in tne 

opinion of the trial court show conclusively that Smith in¬ 
tended a preference to appellant at a time when he knew he 
was insolvent, though under section 60 of the bankruptcy 
act it is not necessary to prove the existence of the debtor’s 
intent to prefer to establish a preference. It is sufficient if it 
be showm the creditor receiving the preference had reason¬ 
able cause to believe the bankrupt was insolvent and that by 
the preference he would receive a larger per cent of his debt 
than other creditors of the same class. 

Herron Co. vs. Moore, 208 Fed., 134. 

Smith expected to be protected by appellant, as is evident 
from his testimony. When he w^as first asked if he gave the 
mercantile agencies a valuation of $10,000 for his house in 
1907 he was “instructed,” not advised, by appellant’s coun¬ 
sel not to answer, and thereupon said, “I take the advice of 
mv counsel,” stating that he supposed appellant’s counsel 
were “looking after my interests in this matter” (37). Hav¬ 
ing favored appellant, he expected it to protect him. 



The unquestioned facts and circumstances were more than 
sufficient to give appellant reasonable cause to believe that a 
preference was intended, and if appellant’s officers did not 
have actual knowledge of Smith’s intent it is because they 
did not want it, and made no inquiry, though the duty of so 
doing devolved upon them. 

The entire transaction was unusual. Appellant was paid 
in full ; other creditors received nothing. Appellant claims 
it could not take title to real estate, and had never before 
held real estate, yet it sought to take this and have one of its 
officers repurchase it, the only conceivable object of which 
was to get its debt paid. No investigation was made of the 
title to the property. It was not known whether it was en¬ 
cumbered or if judgments were against Smith. The officers 
of appellant did not examine it, but took it at the price Smit 1 
fixed. Instead of taking it outright, or in the name of one of 
its officers, it procured an outsider to go through the farce ot 
drawing a check on a bank where he had no money, deliver¬ 
ing it to Smith, and having him write a check for the 
amount owing and deliver it to appellant’s attorney. It is in¬ 
conceivable that such a course could have been pursued ex¬ 
cept to save a threatened loss. No law prevented the corpo¬ 
ration taking title to property to save a loss. Mr. Sacks says 
Smith “stated his position, said he wanted to be foot-loose 
and settle up with all his creditors” (18). This was nohoe of 
the existence of other creditors and of the fact that Smith in 
tended to part with all his assets. Smith says that he 
“thought Golden & Company had helped me out, 
knowing my condition” (37). No reasonable man 
would take title to property, except as additiona 
security or to protect himself against loss, without having 
the title searched. No corporation prohibited from dealing 
in real estate would take real estate except to secure itselt 
against loss. Appellant had no possible chance of making a 
profit, for it claims the property was to be conveyed to one 
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of its officers for the same price. Having notice from Smit 
that he had other creditors, and that he intended to pay them 
all, appellant's officers, seeing a merchant about to close out 
business, made no inquiry, but gathered in all that was due 
it and all for which it could ever be held liable, while no 
other creditor received a penny. It paid an exorbitant price 
for the property, paying cash, expecting to sell it or some¬ 
thing of less value than the cash it paid. By agreement it 
allowed Smith to occupy the property at less than 
its rental value, and did not even collect the rent 
he agreed to pay. The only testimony in the recordi is 
that the property was worth $<35 per month (2 - ) 

Smith agreed to pay $50 (16). In 1913 appellant’s witness 
stated the property was then worth $4o to $o0 per mon 
and immediately the rent was reduced to $3o l 11 )- 
though Smith was indebted to it at the time of his adjudi¬ 
cation as bankrupt for $198.26, it filed no claim against his 
estate. Although Smith was indebted to appellant for 
$230.98 on the day he filed his schedules in bankruptcy he 
did not schedule it as a creditor, but on the contrary has 
since paid this new indebtedness. Appellant knew Smith 
was hard pressed. Its officers say he was always hard 
pressed. They had his check for $300 at the time of the 
sale holding it because he had no money in the bank to 
meet it, and had frequently cashed checks for him when 
they knew the money was not in bank to meet them, ihey 
were told by Smith that if he could sell everything he would 
be relieved of a great deal of worry and enabled to pay his 
creditors They made no inquiry as to the existence of other 
creditors or the amounts due them, but simply took every¬ 
thing in sight, satisfying themselves with Smith’s statement 
that if he sold the business to some mythical person, who had 
no money, but expected to borrow it, at a price not fixed, that 
he would have four or five thousand dollars on hand (7-20). 

Prudent men are not so credulous. 

Appellant not only secured all that was due it, but $3,900 
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that was not due, apparently afraid to wait for the maturity 
of the notes. Prepayments are unusual. No man pays his 
notes in advance, particularly those which have been dis¬ 
counted, without some purpose, and the merchant who re¬ 
ceives such payment is chargeable with knowledge that there 
is an object, and appellant was thereby put upon inquiry as 
to Smith’s other creditors and w T hether they were paid. If, 
as appellant claims, Smith was under no pressure to pay 
its account and had no desire to prefer it, why did he 
not use this $3,900 that was not due and apply it to the dis¬ 
charge of other debts that were pressing, and thus avoid 
bankruptcy, which catastrophe he says he begged his cred¬ 
itors not to force upon him and about which he says^he 
walked up and down the Potomac River all night (37). 
Payment of $3,900 to his other creditors whose claims aggre¬ 
gated $5,500, would have satisfied them, and if he made the 
sale of his business, w 7 hich he pretends he so confidently 
counted on, he w T ould have been in a position to meet his 

notes not then matured. 

The actions of both parties immediately after the sale 
confirm appellee’s contention. Smith began buying of ap¬ 
pellant for cash. No record of his purchases were kept ex¬ 
cept by tickets, all of which were destroyed, together with 
appellant’s bills receivable book, subsequently to the bring¬ 
ing of this suit (20-24). After bankruptcy proceedings, al¬ 
though ledger charges were made, Smith paid every few 
days, and when he stopped dealing with them owed them 
nothing. The explanation of Mr. Chapin as to the use to 
which he intended to put the house is not convincing. He 
would hardly buy a home without consulting his wife, when 
she had been living for nearly twenty years adjoining her 
parents’ house. He doubtless consulted her as soon as the 
proposition was made to him and doubtless informed his 
brother officers of her decision without delay. Nevertheless 
the deal was consummated. 


3h 
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It will be noticed that defendant gave no P 168 ®^ 

r sfa . 

tatapuy. »•» >f "“tit.”vld.bi %SJL 

ST.m3 £ I.', property „ «««*, b» ■ »«W 

Had it ooiai voidable. Can the thing itself 

£ “.Stt U no, b. « » .t»d » 

security ? 

“Nothing is better settled under the present bank¬ 
ruptcy act than that all conveyances, transfers or ^1 
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class, becomes inoperative and null and vow p 

the adjudication lu I | ,an . kr ?^ C L d 470 
Morgan vs. Bank, 145 red., 

Had a deed of trust on this property been given to secure 
the debt due appellant it would be held void. 

Morgan vs. Bank, 145 Fed., 466. 

Wilson vs. Nelson, 183 U. S., 191. 

In re Richards, 96 Fed., 935. 

City Bank vs. Bruce, 109 Fed., 69. 

“jet i 

«y »n~r. * hioh ‘r'i-irSto. 

put defendant upon inquiry, even had its officers no 
tended and expected to receive a preferential paymen . 
^Having been given notice by Smith that he intended to 
selfall Ids assets and pay his creditors appellant knew that 
unless the sale suggested was consummated the inevitable 













result of the payment to it would be a preference, and 
its officers were put upon inquiry. 

“If a preference would inevitably result, then it is 
conclusively presumed that a preference was in¬ 
tended. 

Wilson vs. Nelson, 183 U. S., 191. 

“Where the inevitable result of a transaction be¬ 
tween a debtor and creditor is to create a preference, 
the law will conclusively impute to the debtor the in¬ 
tention to bring about the result necessarily arising 
from the nature of the act which he does.” 

Kimmerle vs. Farr, 189 Fed., 295. 

Western Tie Co. vs. Brown, 196 U. S., 502. 

“Where a debtor sells or mortgages substantially all 
his property to pay his debts, or when execution must 
necessarily stop the debtor’s business it is sufficient 
to put the creditor upon inquiry.” 

Loveland on Bankruptcy, sec. 506, and cases. 

“Any payment out of the ordinary course of busi¬ 
ness is presumptive evidence of the intent of the in¬ 
solvent to give a preference.” 

Graham vs. Stark, 3 Benedict, 520. 

Walbrun vs. Babbitt, 16 Wall., 577. 

Hardy vs. Gray, 144 Fed., 922. 

Dokken vs. Page, 77 C. C. A., 674; 147 Fed., 

438. 


In Walbrun vs. Babbitt, 16 Wall., 577, action was brought 
by the assignee in bankruptcy of Mendelson to recover the 
value of a stock of merchandise sold by the bankrupt to 
Summerfield. It appeared that in November, 1868, Mendel¬ 
son, a retail country merchant, wrote to Summerfield, his 
brother-in-law, to come to buy him out. The latter re¬ 
sponded, took with him sufficient currency for the purpose, 
and on his arrival was told by Mendelson that he desired to 
sell his stock because he intended to change his business. 
The stock in trade was appraised and Summerfield bought 
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„ 25 per cent to then the .ppnieed price, pejing 

iis- •»» - vs^.sir£2is 

cent. Mendelson received the mon y 
ceived nothing. The court said: 

-That Mendelson intended ta.defraud1 his 
in the course which hehe suSed in di- 
wS’toproperty ” wm "the payment of his debts 
to the injury of his creditors. 

The court then spoke of the usual was 

X^'T^rr^r'ctocr .5. ««*» 

of his purchase. - id f u U value, in 

Summerfield contend a affair® The court 

ignorance of the condition of Mendelson s affair.. 

“But the law will not let him^ escape in Aisjay. 

The question raised by the ^at te believe. 

belief, hut what he' ^under the circum- 
In purchasing in the ^ ^ ^ a fraud of some 

stances he did, the ^ seller, and he 

kind was intended on the part ot ® of 

was put on inquiry o d j d no t do, nor did 

Mendelson s business. ‘ direction. Indeed, he 

he make any attemp^ i ^is inquiries to the 

contented himself with himtoglwng future 
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purposes Something re?umpt ion of fraud 

information to repe fact of a retail mer- 

which the law raised mthemerefact on^ Jf ^ 

chant selling out his en h ?a le, the pro¬ 
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vision of the bankrupt aw we are ^a me 
be no protection to creditorn, for anyo^ ^ ^ ^ 

S ° n Id telikeivTo ^ve the party with whom he was 
lelng a “ausibte Sason for his conduct. 



“The presumption of fraud arising from the un¬ 
usual nature of the sale in this case, can only be over¬ 
come by proof on the part of the buyer that he took 
the proper steps to find out the pecuniary condition 
of the seller. All reasonable means, pursued in good 
faith, must be used for this purpose. If Summerfield 
had employed any means at all directed to this end, 
he would have discovered the actual insolvency of 
Mendelson. 

“In choosing to remain ignorant of what the neces¬ 
sities of his case required him to know, he took the 
risk of the impeachment of the transaction by the 
assignee in bankruptcy in case Mendelson should, 
within the time limited in the statute, be declared a 
bankrupt.” 

Authorities are numerous which show that under similar 
circumstances creditors have been chargeable with such 
notice, and that the burden of proof is upon them to show 
that they did not have sufficient grounds for believing the 
debtor to be insolvent. 

In the recent case of Bently vs. Young, 210 Fed., 202, the 
syllabus is: 

“Where a bankrupt has made a fraudulent sale of 
his stock of goods, not in the ordinary course of busi¬ 
ness, the burden is on the purchaser , in order to sus¬ 
tain the same under the Bankruptcy Act * * * 

to show that he is in fact a purchaser in good faith 
* * * mere personal faith on the part of the 

purchaser is not enough to establish that he is a 
bona fide purchaser for value.” 

In Toof vs. Martin, 13 Wall., 40, it is held: 

“It is a general principle that everyone must be 
presumed to intend the necessary consequences of his 
acts. The transfer, in any case, by a debtor, of a 
large portion of his property, while he is insolvent, to 
one creditor, without making provision for an equal 
distribution of its proceeds to all his creditors neces¬ 
sarily operates as a preference to him, and must be 
taken as conclusive evidence that a preference was in- 
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tended unless the debtor can show that at the time 
he was ignorant of his insolvency, and that his_affaire 
were «uch that he could reasonably expect to P a y *1 
hi« debts The burden of proof is upon him in^such 
Jase and not upon the assignee or contestant m bank- 

^The statute to defeat the conveyances, does not 
reoiSe that the creditors should have had absolute 
knowledge on the point, or even that they should, m 
have had anv belief on the subject. It only re 
nufres that thev should have had reasonable cause to 
believe that such was the fact. And reasonable cause 
thev must be considered to have had when such a 
state of facts was brought to their notice m resist to 
the affairs and pecuniary condition of the banx p 
would have led prudent business men to the con- 

elusion that they could not meet 

thev matured in the ordinary course of business. 

In BucUnan vs. Smith, 16 Wall., 277, the trustee in bank 

ruptey sued to set aside an execution under a judgment. 

The court said: 

“Insolvency in the sense of the bankrupt act means 
that the party whose business affairs are in question 
is unable to pay his debts as they become due in the 
ordinary course of his daily transactions, and a cred- 
hnr mav be said to have reasonable cause to belie\e 
his debtor to be insolvent when such a state of facte 
i« brought to his notice respecting the affairs and p 
cunia^v condition of his debtor in a case like he 
nresent as would lead a prudent business man to the 
conclusion that he, the debtor is unable to meet hi._ 

. Klicrations as thev mature in the ordinary course 
business * * * if it appears that the debtor giving 

the preference, whether a merchant or a trading corn- 
nan v^was actually insolvent and if the means of 
knowledge upon the subject were at band, and that 
rh facts and circumstances were known to 
creditor securing the preference as clearly ought to 
havenuthim as a prudent man, upon inquiry, and 
u7«7d S to b. ! ml, 0 ( 1 .. Jo hold£*£ 
had reasonable cause to believe that the debtor was 
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insolvent if it appears that he might have ascertained 
the fact by reasonable inquiry. Ordinary prudence 
is required by a creditor under such circumstances, 
and if he fails to investigate when put upon inquiry 
he is chargeable with all the knowledge it is reason¬ 
able to suppose he would have acquired if he hud 
performed his duty” 

In this case the creditor knew that the debtor was owing 
money and was not paying in the ordinary course of busi¬ 
ness. 

In Merchants Bank vs. Cook, 95 U. S., 342, it was held: 

‘‘When the condition of a debtor’s affairs is known 
to be such that prudent business men would conclude 
that he could not meet his obligations as they ma¬ 
tured in the ordinary course of business, there is 
reasonable cause to believe him insolvent.” 

“Knowledge is not necessary, nor even to believe, 
but simply reasonable cause to believe, in order to 
avoid a transfer, constituting a preference under the 
bankruptcy act.” Syl. 

In that case, on the morning of August 25, Homans had 
money advanced on his check. In the afternoon of that day 
he placed securities in an envelope addressed to the bank, 
with directions that it should be given to the bank the next 
morning in the event that he did not appear at his office at 
a certain hour. He did not appear, and it was given to the 
bank the next morning about 10 o’clock. This was out of 
the usual course of business, and was held sufficient to put 
the bank upon notice and make inquiry necessary. 

In Dutcher vs. Wright, 94 U. S., 553, insolvency and 
reasonable cause are defined. 

In Wager vs. Hall, 16 Wall., 584, it is said: 

. “Insolvency, as used in the bankrupt act, when 
applied to traders, does not mean an absolute inabil¬ 
ity of the debtor to pay his debts at some future time 
upon a settlement and winding up of his affairs, but 
a present inability to pay in the ordinary course of 















his business * * * Proof that the respondenta 

/preferred creditor) bad actual knowledge that the 
mortgagor Z insolvent at that time is not reou^ed, 
but the allegation in that behalf is sustained if it 
appears that they had reasonable cause for such be¬ 
lief * * * Actual knowledge of the alleged fact 

is not * * * made a criterion * * n ° r 

is it. necessary that it should appear that the respond¬ 
ents actually believed that the mortgagor was insol- 
vent- but the true inquiry is, whether they, as bumr 
IZrnen acting with ordinary prudence, sagaciy, 
and discretion had reasonable cause to believe thai the 
debtor was insolvent in view of all the facts and cir 

cumstances known to them at the time tbe eonvey- 
, nr i A * * * if it appears that the 

debtor was in fact insolvent, as alleged, and that the 
means of knowledge were at hand and that such facte 
and circumstances were known to grantor as were 
clearly sufficient to put a person of ordinary P/'Juat'it 
and discretion upon inquiry, it is well settled that it 
would be his duty to make all such reasonable in 
nuiries to ascertain the true state of the case. Pur¬ 
chasers are required to exercise ordinal 
in respect to the title of the seller, and if they fan to 
investigate when put upon inquiry', they are charge- 
able with all the knowledge which it is reasonable to 
suppose they would have acquired 1 ®y pP®. 
formed their duty in that regard ^ed¬ 

itors have reasonable cause to believe that a debto 
who is a trader is insolvent when such a state of fads 
is brought to their notice respecting the affairs ana 
pecuniary condition of the debtor as would lead a 
prudent business man to the conclusion that he is 
unable to meet his obligations as they mature in the 
ordinary course of business.” 

In Thomas vs. Adelman, 136 Fed., 973, the creditor 
pressed the debtor for money loaned, did not ask as to his 
financial condition, and when he went to his store found it 
nicely stocked. The fact that he had pressed for money 
and been unable to get it was held sufficient to charge the 
creditor with knowledge that the bankrupt’s business was 
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bad and that the creditor only made payments after being 
pressed, and created such a state of facts as would ordinarily 
show that the debtor was unable to pay. 

In DokJcen vs. Page , 147 Fed., 438, it was held that a 
purchaser of an entire stock of an insolvent retail merchant 
within four months of his bankruptcy is presumptively a 
purchase with knowledge of the insolvency, and the burden 
rests upon such purchaser to show by satisfactory evidence 
that the purchase was made in good faith; that he did not 
know, or have reasonable cause to believe, after making all 
reasonable inquiry, that the seller was insolvent. 

Reasonable cause to believe does not require proof either of 
actual knowledge or actual belief, but only of such surround¬ 
ing circumstances as would lead an ordinarily prudent busi¬ 
ness man to conclude that a preference was intended. 

In re Eggert, 102 Fed., 735. 

Sundheim vs. Bank, 138 Fed., 951. 

In In re Virginia Hardwood Manufacturing Company, 
139 Fed., 209, it was held: 

“In an action by a trustee to recover an alleged 
preference, the question is not what the defendant 
actually believed as to his debtor’s insolvency when 
he took the preference or what he had reasonable 
cause to believe in regard thereto at that time, but it 
is enough to constitute a reasonable cause to believe 
him insolvent that the facts and circumstances with 
reference to his debtor’s financial condition which 
are brought home to the creditor are such as would 
put ordinarily prudent men on inquiry, which, if 
pursued, would lead to knowledge of the debtor’s 
insolvency.” 

“The question is not what the creditor in fact be¬ 
lieved, nor yet what he had reasonable cause to believe 
at that time, but it is sufficient if the facts and cir¬ 
cumstances with reference to the debtor’s financial 
condition which are brought home to the creditor are 

4h 
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such as would put an ordinarily prudent mu j>P°° 
inquiry, which, if pursued, would lead to knowledge 

of insolvency.” acio 

In re Beerman, 112 Fed., obo. 

In In re Eggert, 4 A. B„ 499, it was held that the test of a 
preference was whether an ordinarily prudent man, under 
the same circumstances, would have reasonable cause to be¬ 
lieve that a preference was intended, which is a question o 
fact rather than law. 

In 3 Ency. U. S. Reports, pp. 945-6- <, the authorities 
this point are collected. It is there said that under the bank¬ 
ruptcy act of 1867 a preference was created if the person re- 
ceiving the payment must have had reasonable cause to be- 
lieve that the person making it was insolvent. Un er e 
of 1898 it is sufficient if the creditor had reasonable cause to 

believe that a preference was intended. 

Knowledge of insolvency by the creditor’s attorney or 

agent is imputable to the creditor. 

Hoover vs. Wise, 91 U. S., 308. 

Rogers vs. Palmer, 102 Tj. S., 263. 


The rule is that it is not necessary to show that a creditor 
has actual knowledge that the debtor is insolvent. The cir¬ 
cumstances which would lead an ordinarily prudent man to 
believe that a preference was intended are sufficient. 

Sundheim vs. Ridge Ave. Bank., 138 Fed., 951. 


Re Hines, 144 Fed., 543. 

Parker vs. Black, 143 Fed., 560. 

Webb vs. Sachs, 4 Sawy., 158; Fed. Cas., No. 
finder vs. McPherson, 82 C. C. A., 99; 152 Fed., 951. 


Whether or not appellant’s officers had reasonable cause to 
believe Smith intended to give a preference is a question of 

fact, not of law. 

In re Eggert, 102 Fed., 735. 


27 


The trial court found that fact in favor of appellee’s con¬ 
tention, and if a finding of fact by a trial court, is governed 
bv the same rule of a finding by an auditor or a master, that 
finding will stand, as there is ample evidence to sustain it. 

Nash vs. Milford, 33 App., 142. 

To quote the trial court: “To allow it (the preference) to 
stand, would, in my judgment, be an unfortunate, not to 
say pernicious, precedent.” 


Appellant’s Assignment No. 4. 

Appellant’s fourth assignment of error involves the pro¬ 
priety as well as the right of an equity court to say whether 
or not an alleged creditor of a bankrupt should share in the 
distribution of assets. It will be noticed that the trial court 
did not attempt to adjudge that appellant should not partici¬ 
pate as a general creditor of Clarendon Smith in the assets in 
the bankruptcy court, but merely refused to pass upon the 
question or to make a condition upon which relief was 
granted, and it is submitted this was proper. The propriety 
of an equity court doing as requested by appellant is very 
questionable. The bankrupt’s liability to appellant was not 
in issue in the case. Appellant did not prove, nor 
would it have been proper for it to have attempted to prove, 
in this cause, its claim against the bankrupt. It as¬ 
serted no lien and as far as appears in this record no one 
knows whether or not the bankrupt was indebted to appel¬ 
lant in any amount. It has been held that an equity court 
can ascertain that a lien exists, and by comity the bank¬ 
ruptcy court would doubtless defer to such opinion. It may 
well be that a suit at law or in equity may be carried to judg¬ 
ment or decree for the purpose of ascertaining the amount of 
an indebtedness, which, when established, would doubtless 
receive consideration in the bankruptcy court, but it is not 
believed that this is such a case, for, as stated, the amount or 
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validity of the indebtedness of the bankrupt to appellant was 
not involved in the issues tried. The tnal court simp y re¬ 
fused to pass on the question, or to make its adjudicatao 
depend upon something else being done. If the trial court 
had the power to make such a condition it would iscre- 

U °iuf submitted, however, that an equity court is without 
power to pass on this proposition. Appellant is, or should 
have been party to the bankruptcy proceedings, where every 
STto the right to oppose . el.in, .hen P~»*V 
The trustee represents the creditors for many purposes, but 
no creditor parts with his right to object to the claim o 
another creditor by electing a trustee. The bankruptcy 
court is the sole judge of what claims should be a o 'ed an 
what should be refused. This particular claim, not having 
been established except by the recognition ofabankruptw 
is guilty of fraud on his creditors, may be subject to a set-ott, 
or^ther defenses, or may be fraudulent in whole or in part, 
none of which questions have been or could have been e- 
oided in this case and all of which should be passed upon in 
the bankruptcy court. 


Appellant’s Assignment No. 0. 

Appellant’s sixth assignment of error questions the right 
of the court to allow interest and costs. The allowance of 
costs is discretionary and no appeal lies unless the discretion 

ha s been abused. 

Smith vs. Olcott, 19 App., 61. 

Waterman vs. Alden, 144 Ill., 90. 

Appellant received certain money as rent in monthly in 
stallments. The court allowed interest thereon in the sum 
of $254.76, which is termed “average interest, but winch 
is simply interest computed with monthly rests. 1 
amount cannot be questioned and is subject to mathematical 


calculation. Appellant has had this money all these yeara 
and no reason was advanced in the trial court why inter¬ 
est should not be allowed. Its allowance was merely opposed. 

It is respectfully submitted that appellant did have reason¬ 
able cause to believe that a preference was intended by Smith 
in the payment of money to it; that the scheme concocted, 
which could not have been confined to the mind of but one 
party to the transaction, was for the sole purpose of hiding 
the intended preference; and that the trial court was right 
in its finding that a preference did in fact exist. It is also 
submitted that appellant should not now reap any benefit 
from this preference, which will result in the bankrupt’s 
creditors receiving less than they would have had the trans¬ 
action never taken place. Having elected to take a chance 
in holding what it unlawfully received, it alone should share 
any loss occasioned by its election, and should now repay the 
amount of money it received from its insolvent debtor as a 
preference, together with lawful interest thereon from the 
day it received the money, together with costs of the suit. 

Respectfully submitted, 

WHARTON E. LESTER, 

Attorney for Lucas P. Loving, 

Trustee in Bankruptcy, etc. 
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IN THE 


(Eourt of Appeals, Siatrirt of Columbia 


October Term, 1914. 


Lucas P. Loving, Trustee for Clarendon Smith, 

Bankrupt, Appellant, 

vs. 

Golden & Company and Ernest H. Daniel, Appellees. 


No. 2676. 


BRIEF FOR GOLDEN & COMPANY AND ERNEST 
H. DANIEL, IN REPLY TO BRIEF FOR LUCAS 
P. LOVING, TRUSTEE. 


The assignment of error and brief on behalf of the 
appellant, the trustee in bankruptcy, considered in connec¬ 
tion with his attitude in the pleadings and in the court be¬ 
low upon the principal question in the case, that of unlaw¬ 
ful preference, presents a rather remarkable instance of at¬ 
tempted legal acrobatics. Upon the latter question the 
allegations of his bill (see Paragraphs VI and VII) are. 



that the transaction between the appellees and the bank¬ 
rupt was “a mere scheme and device adopted to evade the 
provisions of the bankruptcy law, forbidding a debtor to 
prefer a creditor,” and “that the conveyance of said land 
to the defendant Ernest H. Daniel as aforesaid was and is 
void, as constituting a fraudulent preference in violation of 
law”; and it is only in the event that the court should reach 
a different conclusion that the payment of Golden and 
Companv s debt is sought to be attacked as an unlawful 
preference. 

If the sale of the land is held to be a valid transaction, no 
facts are charged in the bill or proved by the evidence for 
attacking the payment of the Golden & Company debt. 
Having secured the concurrence of the court below, for 
the purpose of obtaining any relief, in the contention of 
his bill that the conveyance was null and void as constitu¬ 
ting a preference in violation of the bankruptcy act, he now 
insists that the relief itself should proceed upon the theory 
that the conveyance was neither null nor void but entirely 
unassailable and proper, and that the payment, which 
throughout the discussion of the other question he insists 
was more than twice the value of the property, is the meas¬ 
ure of the relief to which he is entitled. As submitted at 
pp. 66-8 of our brief in Cause No. 2675, the statement of 
the contention is its refutation. 

Appellant's Authorities. 

Trader’s Bank vs. Campbell, 14 Wall., 87, is cited, at 
page 8, as authority for the proposition that the assignee 
in bankruptcy, under the Act of 1867, had the right to 
elect either to take the specific property, the subject of the 
preference, or its value. That was a case in which a judg¬ 
ment and execution, invalid under the Act, had been ob- 
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tained, and property sold to a third party, the proceeds 
being paid to the preferred creditor on account of the 
judgment. The assignee, of course, had the right to elect 
to take the proceeds, instead of pursuing the property in 
the hands of an innocent purchaser, if he possessed the 
latter right at all. 

Parker vs. Black, 143 Fed., 560, is cited at page 9 for 
the proposition that the trustee in bankruptcy “may, at his 
election, maintain a suit in equity to recover a payment of 
money made by a bankrupt to a creditor. 1 That case, how¬ 
ever, does not hold that the trustee’s election is between 
a suit to recover the money and one to recover the property, 
but that he may elect either to sue in equity by way of 
accounting, or to sue at law to recover the money paid, 
constituting the preference. 

At page 11, the brief cites Docker-Foster Co., 123 Fed., 
190, and Hackney vs. Hargraves, 13 A. B. R., 164, in sup¬ 
port of the statement that the testimony and the schedule in 
bankruptcy prove that Smith was insolvent when he trans¬ 
ferred his real estate. The Docker-Foster Company case 
holds, only, that the books of a bankrupt are evidence on 
the question of insolvency, but are not conclusive, and that 
the schedules, inventory and appraisement are also evi¬ 
dence upon the same question; while Hackney vs. Har¬ 
graves, holds only that the schedule of liabilities filed by 
the bankrupt is admissible in evidence on the issue of in¬ 
solvency. 

Under the Act of 1867, the test of bankruptcy was in¬ 
ability to pay debts as they became due in the ordinary 
course of business transactions. Under the present Act, it is 
whether the aggregate of the bankrupt’s property, exclusive 
of the property conveyed, would, at a fair valuation, be 
sufficient in amount to pay his debts. At page 11 and else¬ 
where throuhgout the brief cases are cited announcing both 
of these tests. It is quite evident that, in this particular, 
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cases arising under the Act of 1867 are not applicable and 
consequently, that the decisions cited in the oppos.ng brief 
applying the test of the earlier Act must be disregarded. 
aT pointed out in our original brief, “insolvency is no 
longer inability to pay debts in the regular course of busi¬ 
ness.” In re PettingiU. 135 Fed., 218, 220. See, also, 

In re Goodhile, 130 Fed., 471. reviewed at pp. 34 et seq. 

of our brief in Cause 2675. 

Herron Co. vs. Moore. 208 Fed., 134, cited at p. 14. 

arose, and was expressly decided, under the Amendatory 
Act of 1910, under which, as the court say in that case. 
“It is no longer necessary, in order to establish a pre er 
ence. to prove the existence of the debtor’s intent to pre¬ 
fer ” That, prior to that amendment, it was necessary 
to establish such intent, is clearly shown by the authori¬ 
ties reviewed at pp. 33, 40. 41 of our brief in No^26/5. 

At page 18 the brief endeavors to construe the Act as 
it existed prior to the Amendment of 1910 so as to have it 
carry the same meaning as was given to it by the amend¬ 
ment of that date, namely, so to construe it, prior to the 
amendment, as to make the preference voidable if the 
creditor had reasonable cause to believe that the enforce¬ 
ment of the judgment or transfer would effect a prefer¬ 
ence In support of this proposition, it cites Morgan vs. 
First National Bank. 135 Fed.. 466. 470, the only authority 
so holding, in which the court said: “Nothing is better 
settled under the present Bankruptcy Act than that the 
conveyances, transfers or incumbrances, other than for 
value or a present consideration, given by a bankrupt with¬ 
in four months of the filing of the petition in bankruptcy 
against him. either for the purpose of hindering, delaying or 
defrauding creditors, or giving one a preference over an¬ 
other, or the effect of which is to enable any other creditor 
to obtain a greater percentage of his debt than any other 
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of such creditors of the same class, become inoperative and 
null and void upon adjudication in bankruptcy. The 
later and better considered cases, and the overwhelming 
weight of authority, referred to in our brief in No. 2675, 
at p p. 40-50, are all to the contrary. If the contention were 
correct, the amendment of 1910 would have been unneces¬ 
sary and useless. 

The other cases cited in this connection do not touch 
upon the proposition. Thus, Wilson vs. Nelson, 183 U. S., 
191, cited at pages 18 and 19, deal, not with the void- 
ability of a preference, but with the commission of an act 
of bankruptcy under Section 3 of the Act, without regard 
to the question whether the preference given was voidable 
or not: In re Richards, 96 Fed., 935, arose under Section 
67f, providing that “all levies, judgments, attachments or 
other liens obtained through legal proceedings against 
a person who is insolvent, at any time within four months 
prior to the filing of a petition in bankruptcy against 
him, shall be deemed null and void in case he is adjudged 
a bankrupt,” the court holding that under this section, Sec¬ 
tion 60 not being under consideration, “all liens obtained 
through legal proceedings within the time stated against 
a person who is insolvent, and irrespective of any suffer¬ 
ance or permission thereof by the debtor and of any knowl¬ 
edge by the creditor of the debtor’s insolvency, are 
avoided;” while State Bank vs. Bruce, 109 Fed., 69, arose 
under Section 67d, dealing, merely, with the validity of 
liens given bv one who subsequently becomes bankrupt. 

Many authorities arising under the Act of 1867 are 
cited in the opposing brief to the effect that any payment 
made out of the ordinary course of business is presump¬ 
tive evidence of the intent of the insolvent to give a pref¬ 
erence. These cases arose under Section 35 of the Act 
of 1867, which contained the following clause, omitted 
from the present Act: 
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“If such sale, assignment, transfer or conveyance 
is not made in the usual and ordinary course of busi¬ 
ness of the debtor, the fact shall be prima facie evi¬ 
dence of fraud.” 

In Hardy vs. Gray, 144 Fed., 922, 928, cited in the same 
connection, the court said: 


“The transactions were out of the ordinary course 
of business of the debtor, and therefore, under prior 
statutes, prima facie invalid; but, under the present 
legislation, they were, perhaps, as consistent with the 
purposes we have suggested, that of honestly reducing 
assets and liabilities, as with an unlawful intent.” 


In Dokken vs. Page, 147 Fed., 438, also cited at page 19, 
the court fell into the error of following Walbrun vs. Bab¬ 
bitt. 16 Wall., 577, reviewed at some length in appellant s 
brief at pp. 19 to 21, which case expressly rested upon the 
clause of Section 35 of the Act of 1867 above quoted. 

In Houck vs. Christy et al ., 153 Fed., 612, 615-16, the 
court, reviewing Walbrun vs. Babbitt, said, after pointing 
out the proviso of the Act of 1867 already quoted: 

“In the absence of such a statutory provision, the 
fact that a sale, assignment, transfer, or conveyance is 
made out of the usual and ordinary course of business 
does not, without more, render it prima facie fraudu¬ 
lent ; but it may be a badge of fraud, of little or con¬ 
siderable influence, depending upon the surrounding 
facts (Citations). It may be that, in the recent case 
of Dokken vs. Page, 147 Fed., 438, involving a sale 
by a retail merchant of his entire stock of goods, we 
gave undue prominence to the language of the court in 
Walbrun vs. Babbitt; but it was not our intention to 
say that the fact that the selling was out of the usual 
and ordinary course of business was, when taken 


; 


alone, priwici facie evidence of fraud under the present 
Bankruptcy Act, but only that it was a circumstance 
which, in "connection with the surrounding facts dis¬ 
closed in the opinion, vitiated the sale there under 
consideration/' 


The excerpt from Bentley vs. Young, 210 Fed., 202, 
quoted at page 21, is, as there stated, taken from the sylla¬ 
bus. In the opinion, however, the court said: 

“Following Houck vs. Christy, 152 Fed., 612, I will 
not say that the rule in Walbum vs. Babbitt, 16 Wall., 
577, applies to Section 67 of the_present Act. Any 
language in Dokken vs. Page, 14/ Fed., 438, to that 
effect must be regarded as overruled. It will not do 
to say that, as matter of law and under all circum¬ 
stances, a sale of goods out of due course is prima 
facie evidence of a sale in fraud of creditors. That 
was explicitly so provided in the 35th Section of the 
old Act; there is nothing of the kind in the present 

Act.” 

Toof vs. Martin, 13 Wall., 40, also arose under the 35th 
Section of the Act of 1867, as did Buchanan vs. Smith, 16 
Wall., 277, reviewed at p. 22, and Merchants’ Bank vs. 
Cook, 95 U. S., 342. With respect to these cases, we re¬ 
spectfully invite the court’s attention to the consideration 
of the propositions involved in them, at p. 35 of our brief 
in No. 2675. 

In Thomas vs. Adelman, 136 Fed., 973, considered at 
page 24, the facts were different from the statement which 
appears in the brief, in that the debtor had sold his business 
and closed it up in order to pay a pressing creditor, who 
was subsequently adjudged to hold a preference. In the 
language of the court, “It presented the case of a man in 
trade forced to abandon his trade to meet the claim of a 
creditor.” 
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Some rather grave inaccuracies of statement occur in the 
brief for appellant to which it is a duty to direct attention. 

At page 2 it is said that “Smith conceived the scheme of 
selling his house to appellant, paying it in full, and post¬ 
poning action by his other creditors until the time for va¬ 
cating a preference had elapsed." No foundation whatever 

for this statement exists in the record. 

Concerning the proposed purchase of the S Street house 
by Chapin, after quoting Chapin’s testimony that he “went 
home, took it up with his wife and she would not move. 

* * * She made up her mind when I spoke to her about 

moving," “doubtless" says the brief at page 4, “the same 
day the subject was broached.’ At this and other points in 
the brief the implication is attempted that Chapin told his 
wife about the proposed purchase, that she declined to 
move to the S Street house, that he reported the fact to 
Golden & Company, and that notwithstanding this they pro¬ 
ceeded with the purchase. The testimony upon the subject, 
unchallenged in any particular, is that “it was some time 
after the transaction that Mr. Chapin definitely decided not 

to take the property." Rec., 18. 

At page 12 of the brief, for the purpose of supporting 

appellant’s contention that payment in full of Golden & 
Company’s claim was a part of the understanding upon 
which the purchase of Smith’s house was made, it is stated, 
“Mr. Chapin upon being asked, ‘He was going to pay you all 
he owed you, answered, ‘Everything’ (32).’’ Chapin’s 
testimony at p. 32, thus referred to, continued as follows: 

“Carter may have mentioned to witness that if 
Smith could sell the house, he would pay off the bill 
and pay off everything as witness understood it; does 
not know whether he got that from Mr. Smith or Mr. 
Sacks, but understood it would pay off every dollar 
he owed.’’ 
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At page 13 it is stated that Smith paid appellant nearl) 
$1000, until his account was reduced to the valuation he 
placed upon his property;” the fact being that he was paid 
$500 less than his valuation of it and still had several hun¬ 
dred dollars left, above the amount of his account. The 
brief thereupon alleges that “he (Smith) stated his position 
to Mr. Sacks (18) and told him he intended to sell his 
entire business (12) ; that he knew he would have to do so 
to pay his creditors in full (36),” etc., etc., in effect pro¬ 
ceeding to construct a mosaic of detached sentences from 
widely separated pages, in support of the case attempted 

to be made. 

The “position stated" at page 18. thus referred to, 
was that “he wanted to be foot-loose and settle up with 
all his creditors—that he thought the Company could help 
hint to do this and at the same time turn the property over 
without any loss to us, and this would place hint in a posi¬ 
tion of independence and enable us to retain his patronage. 

At page 13 of the brief, it is further stated that Smith 
“could have averted bankruptcy had he paid appellant only 
the amount that was due it and used the $3900 given to 
take up notes not matured to pay on account of his other 
indebtedness of about $5500.” This claim seems scarcely 
consistent with the contention that Smith was at the time 
of the conveyance hopelessly insolvent. When it is re 
metnbered that, as he testified, he had no idea he was losing 
money, even, until two or three months before he failed, 
that he did not know he was insolvent until the receiver 
came to take possession of his property, that he knew if he 
sold his house and business he would have enough to pay all 
of his creditors in full, with a surplus of $4,000 or $5,000 
remaining, that at the time of the sale of the house, he 
thought he had completed negotiations for the sale of his 
business, and that he paid these unmatured notes because 
he owed them and intended to pay everybody everything 
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he owed,—it made no difference that they were not due, as 
he intended to settle up with Golden & Co., and everybody 
else,—the fact that he paid these notes would seem to afford 
the most cogent evidence of his good faith, his lack of 
knowledge of his own insolvency, if it existed, and of the 
absence of an intention to prefer. Golden & Company had 
at no time requested, even, the payment of their indebted¬ 
ness ; thev were not pressing for payment, the sale to them 
was not made at their instance, but purely upon his own 
suggestion. Under these circumstances, had he known or 
believed himself to be insolvent, it is inconceivable that he 
would have failed to adopt the very course now suggested 
by the trustee. The conveyance was promptly placed upon 
record, affording notice to all his creditors. Had he con¬ 
sidered himself financially embarrassed, even, he would 
have known this to be a most disastrous thing to do. The 
only possible conclusion is that to which he testifies, namely, 
that he was satisfied of his ability to pay every creditor in 

full and intended to do so. 

At page 16 it is argued that Golden & Company knew a 

preference was intended because told by Smith that, if he 
could sell everything, he would be relieved of a good deal 
of worry and be able to pay his creditors, and because they 
made no inquiries as to the existence of other creditors 
and the amounts due them, “but simply took everything in 
sight,” etc., together with Smith’s statement that if he sold 
the business to some mythical person, who had no money, 
but expected to borrow it, at a price not fixed, he would 
have four or five thousand dollars on hand. This arraign 
ment, however, is unaccompanied by the citations of any 
authorities or other attempt to meet the citations and prin¬ 
ciples in this regard appearing at pp. 42-54 of the brief for 
appellant in Case No. 2675. 

At page 17 reference is made to the fact that sales- 







tickets and hills receivable had been destroyed by Golden 
& Company subsequently to the bringing of this suit, 
and that the witness Murphy, its bookkeeper, was unable 
to produce the loose leaf ledger bills receivable book for 
a period of five years prior to his testimony—omitting the 
fact proven in the same immediate connection that this 
was simply in pursuance of the uniform custom of the 
Company to destroy such tickets and loose leaf ledger 
sheets, which were very voluminous, at the end of every 
three years. That a large business house does not put 
itself to the expense of providing a warehouse for the 
preservation of useless papers of this description, after 
the statute of limitation has run upon any and all matters 
with which they could be concerned, should afford no legiti¬ 
mate basis for adverse comment. Dumas vs. Clayton, 32 
App. D. C., 566, 572. 

With respect to the authorities, commencing on page 25, 
to the effect that reasonable cause to believe does not re¬ 
quire proof either of actual knowledge or of actual belief, 
but only of such surrounding circumstances as would lead 
an ordinarily prudent business man to conclude that a pref¬ 
erence was intended, we invite attention to the cases cited 
in our brief in Cause No. 2675, at pp. 46, 49-50. 

Respectfully submitted, 

Walter A. Johnston, 

J. J. Darlington, 

Solicitors for Appellees , Golden Sr Co. and Daniel. 













